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PREDMET: Odgovor na zastupni¢ko pitanje — dostavlja se
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godine, utvrdilo je Odgovor na zastupnicko pitanje koje je postavio Damir Amaut,
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onemogucuju ficima koja se nisu dekiarisala kao pripadnici nekog od ,.konstitutivnih naroda® da
se kandiduju na izborima za Dom naroda i Predsjednistvo treba procjenjivati naspram pomenute
istorijske pozadine. Vlada je smatrala da jo§ uvijek nije vrijeme za politicki sistem koji bi bio
samo odraz vladavine vecine, imajudi posebno u vidu istaknuti zna€aj mono-etnickih politickih
partija i trajnu medunarodnu upravu u Bosni i Hercegovini.

3s. Vlada je pozvala Sud da napravi razliku izmedu predmetnog stuéaja i slucaja Aziz (gore
citizan): dok su turski Kiprani koji Zive u oblasti Kipra pod kontrolom Vlade, sprijeceni da
glasaju na svim parlamentarnim izborima, dr3avljani Bosne i Hercegovine koji pripadaju grupi
wostalih® (kao aplikanti u predmetnom slu€aju) imaju pravo kandidovanja na izborima za
Predstavni¢ki dom Bosne i Hercegovine i entitetska zakonodavna tijela. Vlada je zakljuéila da je
razlika u tretmanu opravdana u odredenim okolnostima.”

Sto se tide zahtjeva za dostavljanjem podnesaka koje je tuZena strana dostavila Sudu u ovom
predmetu, podsjecamo da je Ured zastupnika ve¢ ranije, u tijeku postupka pred Sudom, dostavio
g. Arnautu sve podneske koji su u ovom predmetu upuceni Sudu. Naime, svi podnesci upuéeni
Sudu u ovom predmetu su g. Arnautu dostavijen; uz dopis' Ureda zastupnika od 11.05.2009.
godine kojim je g. Arnaut bio pozvan da sudjeluje na javnoj raspravi u ovom predmetu u timu
Bosne i Hercegovine. Gospodin Arnaut je svojim dopisom® od 16.05.2009. godine odgovorio da
nije u mogucnosti prihvatiti poziv za uéedce u javnoj raspravi te istakao da je njegovo ekspertno
mi$ljenje da u gornjem predmetu ne postoje validni pravai argumenti iz oblasti ustavnog prava i
medunarodnog javnog prava na strani tuZene, te da su zahtjevi aplikanata u potpunosti pravno
utemeljeni i opravdani.

Kako su podnesci tuzene strane, a koji se traZe postavljenim poslani¢kim pitanjem, veé ranije
dostavljeni g. Arnautu, smatramo da nema potrebe da ih se poncvno dostavija.

I1. Predmet Azra Zornic protiv BIH

Argumentacija koju je tuZena strana iznijela pred Sudom u avom predmetu je sumirana u
tockama 14.24.i 23. Presude u slutaju Zorni¢ protiv BIH od 15.07.2014. godine, kako slijedi :

f.., Vlada je iznijela nekoliko prigovora u pogledu dopustenosti prituzbi. Prije svega, Vlada je
navela da Bosna i Hercegovina ne moZe biti odgovorna za spore ustavne odredbe jer je Ustav
Bosne i Hercegovine dic medunarodnog vgovora, Daytonskog sporazuma.

Nadalje, aplikantica nije aktivno ukljuéena u peliticki Zivot tuzene drave. Ona je sudjelovala
na izborima samo jednom, 1 10 2002. godine, kada se bezuspjedno kandidirala za Parlamentarnu
skupstinu Federacije Bosne i Hercegovine. Prema tome, aplikantica ne moze tvrditi da je , Zrtva~

! Dopis Ureda zastupnika od 11 05.2089. u pritogu

* Dopis g. Arnauta od 16 05.2009 u prilogu
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povreda koje navedi. Na kraju,Vlada je istakla da aplikantica nije iskoristila raspoloive domace
pravne lijekove za svoje prituzbe, a posebno, apelaciju Ustavnom sudu.

2. Vlada je navela da je postojeca ustavna struktura u Bosni i Hercegovini uspostavljena
mirovnim sporazumom koji je uslijedio nakon jednog od najrazomijih sukoba u novijoj
evropskoj historiji. Njegov krajnji cilj bila je uspostava mira i dijaloga izmedu tri glavne etni&ke
skupine — , konstitutivnih naroda”. Vlada je smatrala da sporne ustavne odredbe kojima su
osobe koje se ne izja3njavaju kao pripadnici jednog od ,konstitutivnih naroda“ iskljudene iz
mogucnosti kandidiranja za Dom naroda i Predsjedniitvo, treba ocjenjivati imaju¢i u vidu takav
pozadinski kontekst. Vlada je ustvrdila da jo3 nije sazrelo vrijeme za politicki sistem koji bi
jednostavno odraavao vladavinu veline, posebne imajuéi u vidu znalaj mono-etniékib
politickih partija i kontinuiteta medunarodne administracije u Bosni i Hercegovini.

3. Nadalje, Vlada tvrdi da aplikantica v predmetnom slu€aju nije pripadnica bilo koje
~manjine”, ve¢ je svojom votjom odluéila da se ne izjadnjava kao pripadnica niti jednog od
.konstitutivnih naroda”. Ona u svako doba moZe promijeniti tu odluku ukoliko Zeli sudjelovati u
politickom Zivotu Bosne i Hercegovine.”

Na traZenje dostavljamo podneske koje je tuZena strana uputila Sudu u ovom predmetu kako
slijedi :
- Pismeno izjadnjenje Bosne i Hercegovine o dopustivosti i meritumu od 12.07.2013. g’
- Dodatno izjasnjenje Bosne i Hercegovine od 17.03.2014.¢.* ;
- zahtjev Bosne i Hercegovine za podnogenje sludaja Velikom vijeéu Suda iz oktobra 2014.
godine’ ( Zahtjev nije prihvaden od stranc Suda, te je presuda postala konadna
15.12.2014. godine).

¥y prilogu
“u prilogu

* U prilegu



BOSNA I HERCEGOVINA
Ministarstvo za ljudska prava i izbjeglice
Ured zastupnika/agenta Vijeéa ministara

pred Europskim sudom za ljudska prava
SARAJEVO

Broj:Ap- 2/ 08
Sarajevo, 11.5.2009. godine

Gosp. Dr. sci. Damir Amaut

Zgrada Predsjednistva Bosne 1 Hercegovine
KABINET CLANA PREDSJEDNISTVA BIH
gosp. SilajdZi¢ Harisa

Predmet : Poziv za uceice na javnooj raspravi pred Europskim sudom
za ljudska prava u predmetu App no. 27996 / 06 i App no. 34836/06
Sejdic and Finei v. Bosnia and Herzegovine u svojstva savjetnika

Postovani,

¢ast mi je pozvati Vas da se pridruZite timu odbrane na strani tuZene Bosne 1
Hercegovine u gornjem predmetu pred Europskim sudom za ljudska prava u svojstvu
savjetnika (counsel} u javnoj raspravi koja ce se odrZati dana 3.6.2009.g. pred
Velikim vijecem Suda u Strasburgu .

Sve troskove va¥eg boravka u Strasbourgu kao i avionskih karata snosiée Vlada
Federacije Bosne i Hercegovine koja vas je predioZila za savjetnika u timu odbrane .
U prilogu dostavlijamo Vam prijevode pisama Suda , odgovore Agenta , prijevode
izjaSnjenja umjeSada i zaklju¢ak Vijeca Ministara BiH .

Molimo da dostavljene materijale proucite i poletkom iduce sedmice dostavite Vase
primjedbe i sugestije , ukoliko ih imate u pismenoj formi . Zastupnicima ée od velike
pomodi biti narofito VaSe poznavanje medunarodnog prava i poloZaj Predsjednistva
Bosne i Hercegovine u pravnom sistemu po Ustavu , zakonu i podzakonskim aktima .

Sredinom idu¢e sedmice zastupnici ¢e organizovati radno konsultativni sastanak sa
svom &lanovima tima radi dogevora o nafinu zastupanja i razmjene misljenja o nekim
otvorenim pitanjima cvog slu€aja . Nasi kontakt telefoni i adrese su : 033 554 725,
e-mail : monika.mijic@mbhrr.gov.ba 1 zikreta.ibrahimovie@mhrr.gov.ha .

Primite izraze mog visokog poStovanja i uvazavanja !
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BOSNA 1 HERCEGOVINA

Ministarstvo za ljudska prava i izbjeglice
Ured zastupnika/agenta Vijeéa ministara
pred Evropskim sudom za ljudska prava
SARAJEVO

n/r gosp. Zikreta Ibrahimovié
Zamjenik zastupnika/agenta

16. maj 2009. godine

Predmet: Va$ broj: Ap-2/08

Postovana gosp. Ibrahimovié,

U posjedu sam VaSeg pisma od 11.05.2009. godine u kom me pozivate da se pridruZim
timu odbrane na strani tuZene Bosne i Hercegovine u predmetu App. No. 27996/06 i App
no. 34836/06, Sejdi¢ and Finci v. Bosnia and Herzegovina pred Evropskim sudom za
ljudska prava u svojstvu savjetnika (counsel) u javnoj raspravi koja ée se odrZati dana
3.6.2009. godine pred Velikim vijec¢em Suda u Strasburgu.

Koristim ovu priliku da Vas podsjetim da me je Viada Federacije BiH, na svojoj 100.
sjednici odrzanoj 29. aprila 2009. godine, imenovala za eksperta iz oblasti ustavihog prava ¢
ispred Vlade Federacije BiH u vezi sa gomjim predmetom (Odiuka br. 03/05-05-
478/2009-DD). Takoder, tokom mojih konsultacija sa predstavnicima Viade Federacije
BiH koje su prethodile mom imenovanju, usaglaseno je da ée se moja uloga upravo i
ograniili na pruZanje ekspertnog misljenja iz oblasti ustavnog prava Vasem uredu ispred
Vlade Federacije BiH u vezi sa tim predmetom.

Nisam, stoga, u moguénosti prihvatiti Va¥ poziv da se pridruZim timu odbrane 2 ovom
predmetu. Prije svega, odluka o mom imenovanju ne ukljuuje tu vrstu anganZmana.
Takoder, od jednake vaZnosti je €injenica da je moje ekspertno misljenje da u gomjem




predmetu ne postoje validni pravni argumenti iz oblasti ustavnog prava i medunarodnog
Jjavnog prava na strani tuZene, te da su navodi i zahtjevi aplikanata iz tih oblasti koji se
0dnose na meritum predmeta u potpunosti pravno utemeljeni i opravdani. Ovo meje
ekspertno misljenje je detaljro obrazioZeno v prilogu ovog dopisa.

Iako bi bilo moguce napraviti validou pravnu argumentaciju za potrebe tuZene u pogledu
pitanja padlefmosti Evropskog suda za ljudska prava za razmatranje ovog predmeta,
konkretno u vezi sa pitanjem iskoristavanja domaéih pravnih lijekova, jo§ jednom
podsjetam da me je Viada Federacije BiH imenovala za eksperta iz oblasti ustavnog
prava, te nisam u prilici upustati se u tu vrstu argumentacije.

S obzirom na gore navedene Einjenice i moje ekspertno mifljenje o meritumu predmeta,
nisam u mogucnosti odazvati se na Va$ poziv da se pridrufim timu odbrane u tom
predmetu. U} skladu sa odlukom Vlade Federacije BiHl i mandatom koji mi je Vlada
Federacije BiH povjerila, medutim, ispred Vlade Federacije BiH u prilogu Vam
dostavljam svoje ekspertno misljenje iz oblasti ustavnog prava u vezi sa meritumom
navedenog predmeta.

S obzirom da su radni jezici Evropskog suda za ljudska prava engleski i francuski, te da
je Vijece ministara BiH od Vlade Federacije BiH ekplicitno traZilo imenovanje eksperta
sa visokim stepenom poznavanja engleskog ili francuskog jezika, pretpostavio sam da ée
Vam biti korisnije ukolike Vam to misljenje dostavim na engleskom jeziku. Osjecajte se
slobodnim da me kontaktirate ukoliko Zelite da Vam isto dostavim i na bosanskom jeziku
ili oko bilo kojih drugih pitanja.

S poltovanjem,

i

S

comidf JE / ]

)

Damir Amaut

cc:  Vlada Federacije BiH, n/r g. Ismet Trumi¢, Sekretar Vlade
Ministarstvo za ljudska prava i izbjeglice BiH, n/r Ministar Safet Halilovié¢




EUROPEAN COURT OF HUMAN RIGHTS
FOURTH SECTION

Applicant
Azra ZORNIC
versus
Respondent party
BOSNIA AND HERZEGOVINA

Application No: 3681/06

WRITTEN OBSERVATIONS OF BOSNIA AND HERZEGOVINA ON
ADMISSIBILITY AND MERITS

Sarajevo, July 2013
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INTRODUCTION

I The office of the Agent of the Council of Mimisters before the European Court of 1 luman
Rights received for observations the app!aa.uhun No 3681706 of the appheant, Mrs Azra Zornid
versus Bosma and Herzegovina on 27 March 2613 “The applicant is a professor of sociology
from Sarajevo born i 1957 employed with the Constitutional Court of Bosnia and lerzcp ovina.
She complains of a viclation of human rights because, despite being an active member of a
prominent political party on the politictl scene of Bosnia and Herzegovina, namely Social-
democratic Party of Bill (in short SDP). according 10 the Constitution of Bill and Election Law
of Bil, she cannot extend her candidacy for o member of the Presidency of Bosnia and
Herzegovina or a delegate in the House of Peoples of the Parliamentary Assembly of Bosnia and
Herzegovina only because she has not declarcd hersell as a member of one of the three
constituent peoples.

2. The applicant believes that such above stated regulations violate her human rights in respect
of the right to free elections as guaranteed under Article 3 of Protocol 1 and Article 14 of the
Convention and the right to non-discrimination as guaranteed by Article | of Protocol No. 12 1o

the Convention.

3. The European Court for Humar Rights forwarded the application to Bosnia and Herzegovina
and called on the government of Bosnia and Herzegovina to submit written observations on the
statements of the application and the statement of facts summarized in the Office of the Court's
Registrar and to answer the following question:

onirary 1o Artiele 14, laken in comunctior with

Hus the applicant suffered discrimination
{ritcle 1 of Protecal No 12 arising fram rhe

Article 3 of Protacol No. | to the Convention and/o
very existence of consiituiional arrangements according to which only thuse belonging to one of
the three “constituent peoples” are eligible 1o siand for election to the Presidency of Bosnia and
Herzegovma and to the House of Peoples of the Parfzamentary Assembly of Bosnia and
Herzepoving (Sejdic and Finci v. Bosma and f ferzegovina (GC), No.2796/06 and 34836/06,

ECHR 2009/?

4. Proceeding as per the request of the Courl, Bosnia and Herzegovina hereby submits writlen
observations on the instant application answering the question posed.

11 FACTS

5 The statement of facts and case description as prepared by the Office of the Courl Registrar

based on the allegations in the applications and enclosures thereto are not disputable for the
respondent party.

6. The respondent party deems necessary to supplement the statement of facts in the instant
case, as follows:




Fhe opplicant was o candidate for the House of Representatives of the Parhament of the
Federation of Bitl in the general clections in 2002 and won only 851 votes thus having faited o
meet the reguired guata of voles Tor & defegate and representative of SDP in that Tegastative body
or indeed amy other legislative body for which she was a candidate as stawed n her application.
in additon. she is neither a member of any cthne minority nor did she declare herselfas one in
the application itsel fn the application and attachments thereto, it is not stated whether the
applicant participated 1 the 2006 and 2010 clections as a member of her political parly or
independent)y, so it can be assumed that she did not

7. The respondent party reminds of the fact that according to the statistics mn the latest census
prior 10 1992 in Bili, 242.682 persons declared themscives as Yugoslavs, whiist 104,439

persons declared themselves as ,Others'. Takimg into account the results in percentapes, 1 7,4 %
declared themselves as Croats, 43.5% as Muslims whilst 31,2% declared therselves as Serbs

The category of ,,Others™ consisted of 2,4 % of the population declared and 5,5 % as Yugosltavs

8. Prior to the filing of the application with the Europcan Court of Human Rights, the applicant
did not approach any other body of judicial branch in Bosnia and Herzegovina seeking the

protection of her rights that are allegedly violated.

1II RELEVANT LAW AND PRACTICE

9 At the time of the {iling of the application with the European Court OF Human Rights and at
the lime when the alleped violation of rights occurred, the following international treaties and
domestic regulations were valid and in force in the territory of Bosnia and Herzegovina:

a) Protocol Ne. 1. to the Convention for the Protection of Human Rights and Fundamental

Freedoms

Article 3

Right 1o free elections

hold free elections ai reasonable infervals by secrel
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() No one shall be discrimingted against hy any public quthority on any ground such as those

MEnronRed i paragrapn |

) Constitition of Bosnia and Herzegovina -Annex IV of the General Framework: Agreement
for Peace in Bosaia and Herzegovina

PREAMBLE

Based an respect for human dignity, liherty, and cquality,

Dedicated tg peace, justice, tolerance, and reconcitiation,

Comvinced thot democratic governmental nstitutions ond fasr procedures best produce peaceful
relations within a Pluralist society,

(o)

Inspired by the Universal Declar ftont of Human Rights, the International Covenants on Civil
and Political Rights and on Economic, Social and (€ wltural Rights, and the Declaration on the
Rights of Persons Belonging to National or Fthni, Religious and Linguistic Minoriiies. as well

as ather human rights Wistrymenty

Recalling the Busic Priss, iples agreed in Geneva on September 8, 1995, and in New York on
September 26, 1995, Bosniaes. ( roats, and Serhs; as constituent peaples (alorng with Others)
and citizens of Busnia and H erzegoving hereby determine that the Constitution of Bosnia and

Herzegovina is as follows

Arrele 11

Human rights and fundamental Sreedoms

£ Human rights
Bosnia and Herze govina and both Entities sheil ensure the highesi level of infernationaily
recognized human rights and fundamenal reedoms. 1o that end, there shail be @ Human R ights

Commission for Bosnia and Herzegoving as provided for in Annex 6 o the General Framewaork

Agreement
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2 dntenntronad standards

e vights and freedoms set Jorth o the Fsiapeon Convention for the Pratection of Tlsan
Riglits and  Fundumemial Freedoms and sis Pratocaols shall upply direcily in Bosnia and
Herzegovine These shall have priovity over all other fon

3 Kuemeralion of righty

AN persens awithin the serrvitory of Bosnia and flerzegovina shall enjoy the humon rights and
Jundamental freedoms referred to in paragiaph 2 above, these include:

()

4 Non-Discrimination

The enjoyment of the rights and freedoms provided for in this Article or in the inlernationad
agreements listed in Annex Ito this Constitution shall be secured 1o all persons in Bosnia and
Terzegoving without discrimination on any ground such as sex, race, color, language, religion,
political or other opinion, national or social origin, association with a natioral minority,

property, birth or other stalus.

6. Implemeniation
Bosnia and Herzegoving, and all courts, ugencies, governmental organs, and instrumentalities
operated by or within the Entities, shall apply and conform to the human rights and fundamental

frecdomy referred to in paragraph 2 above

7 International Agreements
Bosnig and Herzegovina shall remain or hecome porty io the inlernational agreements listed in

Annex I'io this Constitution.

(...

Article IV
Parliamentary Assembly

The Parliamenmary Assembly shall have nvo chambers: the House of Peoples and ihe House of

Representatives

1. House of Peoples

The House of Peoples shall comprise 15 Delesates, two-thirds from the Federation (including
five Croats and five Bosniacs) and one-thurd fram the Republika Srpska (five Serbs)

a) The designated Croat and Bosniac Delegates from the Federation shall be selected,
respectively, by the Croat and Bosniac Delegates to the House of Peoples of the Federation
Delegares from the Republika Srpska shall be selected by the National Assembly of the Repubiika

Srpska.



i N memibers of the House of People s shiali conpense q quorum, provided that af feasi ihiee

Boshicc, thiee Croat, und three Serb Delevases wre piesent
2 Harse of Represenfatives

{he 1iome of Representatives shall comprise 42 Mentbers, two- ihirds ¢lected from the (erriiory
of the Federafion. ane-ifurd fron the tervitory of the Republika Srpska

af Members of the House of Representairves shall be directly efected from their Enfity in
acvordoince with an election law 1o be adopted by the Partiamentury Axsembly The first eleciion,
however shall take place in accordance with Annex 3 1o the General Framework Agreemert

Hi A maforiny of alf members clected to the House of Representatives shall comprise a quoram

Article V
Presidency
The Presidency of Bosnia and Herzegovina shail consist of three Members: one Besniac and
one Croat, each direcily elected from the rervitory of the Federation, and one Serb directly
elecied from the territory of the Republika Srpska

! Election and Term

a) Membery of the Presidency shall be directly elected in each Entity (with each voler voting to
fill one sear on the Presidency) in accordance with an election law adopied by the Parliamentary
Assembly. The first election, kowever, shall take place in accordance with Annex 3 to the General
Iramework Agreemeit, Any vocancy in the Presidency shall be filled from the relevant Entity in

aceordance with a law (o be adopted by the Porlicinentary Assembly

Lo

d) Election Law of Bosnia and Herzegovina

("Official Gazeue of BiH No. 23701 of 19 September 2001, amendmenmts published in the OG
B No. 7/02 of 10 April 2002, 9/62 of 3 May 2002, 20/02 of 3 August 2002, 25/02 of 10
Seprember 2002, 4/04 of 3 March 2004, 20/04 of |7 May 2004, 25/05 of 26 ,f'l,'_’.:r‘ff 2005, 32705 of
2 August 2005, 65/03 of 20 September 2005, 77/05 of 7 November 2003, 11/06 of 20 February

20086, 24706 of 3 April 2006 and 32/07 of 30 April 2007 )

This Law came into force on 27 September 2001 and rhe relevant provisions of this Law read, as

follows:

()




Article 4,10 §§ 1-3

An idependend condickaie shadl sebannt his or fer applicaton for candides s 1o later than one fiandr ed and
ety five (1335 dovs prior o the elecrion aind it shafl contain the neame and suraanie, address. neiional
identification mamber, dare and signature of the urdependent candidite

The Cenral Election Cammission of Bosma and Herzegoving sl ceriify the application of on
independeni candidate for participation in the elections if the application meets the requirements s
established by this feow ot lafer than within 15 days following the date ihe application is received

{f the Central Llecrion Commission of Basaic cind Herzeguving refects the application, the applican: shall
fave the right tooreguest the Cenrral Efection Conmission of Bosmo and Herzegoving 1o reconsicler the
decrsion withu iwo (2) days from the date of receipt of the decision The Central Election Commission of
Bosmia and Herzegovina shafl make o decision within three (3) days from the date of receipt of the
reguesi.

Article 4.17

A patiticol pariy, coalition, idependent candidate or v of independent candidates shall enclose afl the
necessary documentation and information as esteblished by this law with each application in order to
certify its parricipaiion in the elections.

Article 4.19 §§ 5-7

“The cundidares list sholl confain: the name, surname of every candidaie on the list, their personal
identification. number (JMBG number), permanent residence addresy, declarved affiliation with a
particular consiituent people or group of “Others ', valid 1D card number ond place of 1ssue, sigrature of
the president of the political party or presidenis of the political parties 1n the coalition. The statement of
each of the candidates on the list validating the uccepionce of candidacy shall be along with the proposed
fists. This statement must be certified in the way described by low,

The declaration of affiliation with the particular cansiituent peaple or the group of "Others" referved to
in the above Paragraph shall be used as the grounds Jor the exercise of rights 1o hold an elected or
appointed affice for whick the statement of ethnic affiliation with the partcular constituenl people or the
group of "Others " is a condition in the election cycle for which the candidates list has been submitted

A candidate shall be entitled not 1o declare his or her ethnic affiltation with a particular constitwent
peaple of the group of "Others ™ on the candidacy Iisi. However, any such failure 1o declare the pevsonal
affitiation shall be considered as a waiver of the right to an elected or appointed aoffice for which the
declaration of affthation with the particular constituent people of the group of “Others " is a condition

Protection of the electoral right shall be secured by the election commissions, Election Council for
Objections and Complaints and the Appellate Division of the Court of BIH

()



Article 6,12

The Appellete Division of the Court of Bosnia and Herzegoving shail be competent to hear appeals
against decivions of the Contral Election Cosmission of Bosnka aod Hereegovina or the Clection Council
o Oyections and Complamis,  An appeal shail be vibnitted to the Appetiaie Division of the Court of
Bosnie und Herzegovina na foter than five (3] duvs ajter o decision of the Central Flection Commis sion of
Bosnia und Herze goving or the lloctoral Covneil for Obfections and Complaints s received.

)

¢) Law on Protection of Rights of National Mwmnovities from 2003 (published in OG' BH br.
1203 of 6 May 2003; amendments published in OG BH No. 76/05 of 31 October 2005)

This Law came into force on 14 May 2003 and contain the following provisions.

Article 2 §§ 2

The Council of Europe s Framework Convention far Protection of National Mmorities shall diréctly apply
and be an mregral part of the legal system in Bild and the enitties within Bif

Articie 3

A national avnoriry, in termy of this Law, shall be a part of the population-citizens of Bili that doey not
pelong {o any of three constitueni peoples and it shalf include people of the same or siniilar ethnic origin,
same or similar (radition, customs, religion; fanguage, culture, and spirituality. and close or related
history and other characleristics.

BiH shall protect the status and equality of members of national minorities as foliows: Albanians,
Montenegring, Czechs, halians, Jews, Hungavians, Macedomans, Germarns, Poles, Komas. Romanians,
Russians, Rusins, Slovaks, Turks, Ukrainians and other who meel requirements referred 1o in Paragraph |
of this Article ”

[} Rules of the Constitutional Cowrr of Bosnin and Herzegovina
!
2. Participanis to the proceedings
Articte 15

1. The participants (o the proceedings shail be, as follows:

a the imitiators of proceedings referred to in Article VI3 {a) of the Constitution and the enactors of the
acts which are the subject of dispute,

b the parties (o the proceedings that ended i o pudgment/decision challenged and the cowrt or hody that
rendered the challenged pudgment/decision (Avticle VI3 (b) of the Constitution),



¢t Clair of the Dowse of Peoples et ovens of a dispuie ariving wnder Avticke 153 (5 af the
U psitisetion

ot conrt e referred the ssue to the Constitutional Cour, and the enactor of the favw on whose
veedidits the comi’s decision depends (Arvicle V1 3 () of the Consticuion

2 e Consutntional Court waey i each pariiculae case, desipnate other participails in respect of whon
the principle of adversarial procedure shall be applicd

3 Vhe Constitunional Court, Judge Rupporicir or Registrar may request other bodies and organizations
10 submit expert opinions in writmg or other information velevant to the decision of the Constitational
Court i each mdividual case. Written expert opinions or information shatl not be taken into accourit after
the expiration of the time-timit specified by the Coustitutional Court in a particular request.

1V OBSERVATIONS ON ADMISSIBILITY

10 With respect to the question asked by the Court, the respondent party will first make its
observations on the admissibility of the application. The question is:

Has the applicant suffered discrimination, contrary to Article 14 taken in conjunction
with Article 3 of Protocol No. 1 andior Avticle T of Protoco!l 12, arising from the very
existence of the constitutional arrangements according 1o which only those belonging to
ane of the three “constituent peoples” are eligible 1o stand for election to the Presidency
af Bosnia and Herzegovina and the Howse of Peoples of Bosnia and Herzegovina (Sejdié

and Finci v. Bosnia and Herzegovina {GCJ, ros. 27996/06 and 34836/06, ECHR 2009)?

[1.  The respondent party took the position that the background of this application is
corresponding with the foregoing Sejdic and Finci case in the part referring 1o the solutions on
position of the constituent peoples as provided in the Constitution, however, the respondent
party maintains that the concept of citizens with electoral right who do not fit in the category of
constituent peoples is different from the application lodged, which is why the respondent party
challenges (he admissibility of the application on several grounds.

12, TFurther on, the respondent party will present arguments that challenge the admissibility of
the application, snter alia on the ground of “ratione personae,” which it allegedly failed 1o do in
the Sejdic and Finci case.

aj Inadmissibifity ratione persone and ratione materiae

13, The Constitution of Bosnia and Herzegovina does not exist as a constitutional text in any
of the languages of the peoples of Bosnia and Herzegovina, and it was not adopted in a
democratic procedure, but represents a part of a peace process among the warring parties, the
Republic of Bosnia and Herzegovina, Republic of Croatia, and the Federal Republic of
Yugoslavia (succeeded by Montenegro and Serbia), under the auspices of the West European

countries, the Russian Federation, and the United States of America, who are also the guatantors
of the General Framework Peace Agreement for Bosnia and Herzegovina (hereinafter the DPA).




Thus. as part of a peace proeess. withow the partcipation of the atizens of Bosnra and
[Herzepovina and ns constitutional and fegislative bodics, a document in linghsh. that would in
the Juture function as the Constitution of Bosnia ad Terzegovina. was adopted in the Wright
Paterson A Base near Dayton Ohio, USA.

14, The Government signatortes of the Convention are responsible only lor the documents
they adopted themselves and thal were in application only after the signing of the Convention,
and which violate the human nights of persops under its jurisdiction. The state of Bosnia and
Herzegovina clearly did not adopt Annex [V, which is in application as the Constitution of
Bosnia and lHerzegovina within the prace arrangement defined by the General Framework
Agreement for Peace in Bosnia and Herzepovina of 15 December 1995. Accerding to this pcace
agreement under the auspices of the international communily, made by the three former
republics of SFRY, the Republic of Bosnia and [lerzegovina continued its existence as Bosnia
and Herzegovina, having its internal structure arranpged by Annex 1V of the peace agreement.
True, Article X of Annex IV in the capacity of the Constitution of Bosnia and Herzegovina
allows for the constituent peoples and citizens and others in Bosnia and Herzegevina to make
amendments to the Constitution or adopt a completely new one in a certain period of ime. Time,
manner, and cireumstances under which such changes may happen were naturaily not defined,
Jusl as adoption of a constitution is usually not parl of 2 peace agreement as an international
document.

15 Thus, the burden of adopting a new Censtitution that should “correct” the initial obvious
violation of international legal norms concerning the non-constituent peoples was transferred to
the post-Dayton Bosnia and Herzegovina. The term “constituent”, freely interpreted, mught
mean “constitutional or constituting”, unlike those pcople who are not determined by tha
category. In the Sejdi¢ and Finci case, the Strasbourg Court specifically confirmed these facts:

“The constifutional arrangements contested in the present case were not included in the
Agreed Basic Principles which constituted the basic outline for what the future Dayton
Peace Agreement would contain (see paragraphs 6.1 and 6.2 of the Further Agreed Bavsic
Principles of 26 September 1995} Reportedly. the infernational mediators reluctantly
accepied these arrangements at o larer stege hecawse of strong demands to this effect

[from some of the parties to the conflict "

16.  Once again, the respondent party, just like in the Sejdi¢ and Finci case, ponts out that it
would be contrary to the rules of the Convention for a state to be held accountable for a
document that violates human rights that it did not adopt. Particularly in the case of a
Constitution, a state cannot be held accountahle for a document which, although performing the
roie of the Constitution, was not adopted in a democratic way and by the will of its citizens in
the fashion common among the Signatories of the Convention. In addition, a state would in that
case be accountable for the consequences of the document's application throughout the entire
period since its adoption, while its amendments depend exactly on the constituent peoples,
whase rights not only are not violated, but are preserved and protected, so it is bard to expect
any changes in that respect, although they are formaily enabled by Article X of the Constitution.

i7 In any case, amendments enabled by Article X of the Constitution that might lead both to
its partial or complete replacement with a new document are a matter of free political will of
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cittrons who decided about i which certaimh indudes the timeframe and the scope of
amendments, which are all characicristics of' a demoeratic constitution adopted by the free will
of the citizens Bosnia and Hersegovina, as o member state of the Council of Furope. cven
though it has the obligation o amend the Constitution within one year after acceding to the
Council of Turope. might be accountable for potential violation of nght that follows from ns
own demouratic Constitution only after its adoption. That is why the applicant’s claims with
respect (o Bosnea and Hersegoving must be rejected as per ratione persone.

18, In their applications to the Court, applicants can generally complain about the violation of
only thosc rights guaranteed to them by the national Constitution and laws. In several cases, the
Court emphasized “that it has no authority to ‘create’ the ripht that has not already been made
part of the national legislation®. The applicant ¢laims that she was denied the right 1o free
elections in & discriminatory manner, because she refused to declarc her affiliation with one of
the constitueni peoples. The applicant did not claim 1o be affiliated with any of the minorities
pursuant lo the Law on Protection of Minorities’ Rights of BiH, unlike the applicants in the
Sefdi¢ and Finci case. The respondent party sees no reason why the applicant cannot declare
herself as being affiliated with one of the constiluent peoples in case she wants to run for office
1n the legislative authority and thus mect the requirements of the national Constitution and laws.

19 The respondent party maintains that in reference 1o the above, the applicant chose of her
owt free will not to subject herself to the Election Law that stems from the Constitution, which
1s why she would not be in a position {o claim that her ight to free elections was violaled and
her application needs to be rejected ratione materiae in view of the fact that she lodged her
application to the Court with respect to the Constitution and the laws that do not affect her
personally, nor infringe on her guaraniced civic rights and obligations under the Constitution
and laws of the respondent party.

b) Inadmissibility as regards non-exhaustion of local remedies and time-liniit of six-months

20.  The applicant did not address the domestic judicial authorities as regards the alleged
violauons of her right, not even by filing an application with the Constitutional Court of BiH as
the last-instance court that can render a decision on claims as regards violation of human rights
guaranteed by the Convention and in case when it 1s not possible to institute such proceedings
before regular courts, that is, when there is no legal remedy for a specific situation. True,
applicants are under obligation 10 use only those remedies that are effective and purposeful in
eliminating the violation.

21.  The respondent party first notes that the applicant provides no explanation other than an
arbitrary claim that “she had no court or other institution to turn to against the violation of her
right to vote and be elected”. The applicant does not invoke any reasons or eircumstances that
prevented her from using the legal tools such as an application with the Constitutional Coun,
that 1s, why such one application would stand no chance of succeeding. She simply refers to
Article 15 of the Rules of the Constitutional Court of Bosnia and Herzegovina, which pertains to
specifying who can be a party 1o the praceedings before the Constitutional Court of Bosnia and
Herzegovina. The respondent party sees in the regulation that the applicant invokes no obslacle
that would hinder the right 1o a remedy, that is, would hinder an application with the



Cunstitunonal Court ax repards viotation of vighis Onthe contrary - this provision ol the Rodes of
the Constitutional Court 1s the very evidence that contiadicts the claim “that the applicant had no
court 1o turn 1o - because by itsell t enables all natural and kegat persons 1o complain ahout
violations of rights encompassed by the relevant provisions of the Constitution of Bifl without
am aestrictions (see Relevant law),

22 The respondent party further believes that. even though the applicant not only Tails to
provide reason for non-exhaustion of domestic remedies, but refers (e a regulation that proves
the contrary, 1t needs 1o present its position as regards efficiency, purposcfulness and avail ability
ol addressing the Constitutional Court of Bill with regard to the specific claims presenied by the
applicant

23, In yts practice to date, the Constitutional Court of Bosnia and Herzegovina rendered
several decisions as regards election lfaw and discrimination pertaining to that right. Although
authorised applicants in abstracto, as well as the applicant belonging to one of the constituent
peoples were not successful with their human nghts violation claims as regards free elections
and non-discrimination. this does not mean that the remedy is ineffective or inaccessible.

24, To wil, no court jurisprudence has been established with respect to the rights of “others”
as rcpards the violation of right (o free elections and non-discrimination. Therefore, the applicant
cannol state that her application would be doomed to fail. The respondent party reiterates that
the Consuitutional Court had opportunities to present its position only on complaints by members
of one constituent people whose right (o election was restricied in terms of their ethnicity in the
territory of one of the entities, in the case no. AP 2678/06 {from 29 September 2006.

25, Intwo cases (No. 1J-5/04 and U-13/05) that pertained to the abstract control of harmony
ol the very constitutional provisions and of the Election Law as the direct implementation of the
constitutional arrangements, with the Furopean Convention on Human Rights, the Constitutional
Courl of Bil declared lack of jurisdiction because of the controversy related to the
Constitutional Court’s jurisdiction to examine the compatibility between the Constitution of BiH
and the Convention, that is, the controversial issuc of hierarchy between those to decuments,

26.  Unlike these two cases, in the third case (No. AP-2678/06), in which it acted within its
appellate junisdiction, the Constitutional Court examined the merits of the case to assess whether
the denial of the appellants’ right, in the specific case the right of Bosniaks from the territory of
Republika Srpska to stand for elections to the Presidency of BiH, constitutes discrimination,
which, pursuant to the convention law, may exist in case there is different treatment of persons
in similar situation without an objective and reasonable justification.

27.  Unlike in the foregoing case, the respondent party so far had no opportunity o examine
the complaints as regards the denial of right Lo free elections and along with it and /or the
separate issue of discnmination prohibited pursuant 10 Article 14 of the Convention and Article
I of the Protocol No. | relative to the Convention, on the basis of complaints lodged by citizens
who refuse 1o declare their ethnicity.

28,  In that rcspect, the respondent parly points to the obscurity and controversy
accompanying the group of citizens called “others” under the Constitution of Bosnia and
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Herzegoving, reguesting the issne o be diseussed st the pational Tevel before such @ case ends up
before the European Court of Human Rights Winle the applicants Mr. FFinci and Mr Sejdic in
clear 1erms declared their affiliation with an cthnic, that is. rehigious group that makes them
different from the constituent peoples, the group af “others” remained undefined, that is, delined
as a group of those whe “do not want o declare themselves™, that is, as a negative choice that
may oflen prove W be insuflicient and insccure.

29.  This proup, which for various reasons refuses to declare its affiliation with either once of
the minorities or one of the constituent peoples. 15 nol covered by the Law on Prolection of the
National Minorities® Rights, which is in full compliance with the Covenant on Crvil and Politcat
Rights, as Article 3 of the Law refers 1o the members of that group. On the other hand, existence
of self-determination as the sole prerequisite for being affiliated with a specific ethnic, lingusstic,
religious or other group is part of the right to freedom of thought, belief and manifestation
guaraniced by Article 9 of the Convention.

30.  Further on, differentiating a group according to the international law in any UN or
Council of Europe member state is a matier of objective criteria on one side (same language,
rcligion, race, skin colour eic.). Also, frcedom to declare affiliation with a specific ‘group is
puaranteed by the UN Covenant on Civil and Poltical Rights, as well as the Europcan
Convention on Human Rights and Fundamental 'reedoms in practice enables defining members
of the group whose rights need to be protected, and who are different from the majority around
them by some objective and unchanging criteria on which the members of the group have no
impact (race, skin colour, language, ethnic background, ete.).

31 The same assumptions represeni the ground for international conventions against all
forms of discrimination to which minority groups are potentially exposed, and which ultimately
require an estimale of the number of individuals to which the potential discrimination relates or
might relate for the sake of their legal protection. When it comes fo the group of “others”, who
refuse to identify themselves in Bosnia and Herzegovina, it practically consists of various
groups, including those who, by applying objective criteria, wouid belong to the constituent
peoples, which is why they do not fall under the Law on Protection of Minorities’ Rights.

32 The group called “others”, pursuant to the Preamble of the Constitution of BiH, exists as a
broad concepl that comprises both citizens of undefined ethnic background, as well as ethnic
minorities, using the following stalement: “as constituent peoples (along with Others), and
citizens of Bosnia and Herzegovina hereby determine that the Constitution of Bosnia and
Herzegovina is as fotlows ... ”

3. Inthe narrow sense of the concept, the group of “others™, according to the practice in BiH
too, remained undefined in terms of ethnic background equally with respect to the constituent
peoples and with respect to the minorities. According to the above-cited formulation from the
Constitution, it would be hard to claim that the constituent peoples, just like the others, are not at
the same time citizens, although integral Bosnian-Herzegovinian nation does not exist, as is the
case in some other states, where people of one ethnic background represent majority, while other
ethnic, linguistic or religious groups are categorised as minorities. Since the term “others” is
mostly used for nationals who did not declare themselves as being affiliated with one of the
three peoples that constitute majority, or with a chosen minority, as is the case with the



appiicant. #oHows rom that that being part of s ztoup Joes vot depend ona single objective
entena hut on subjeetive eriteria subject s changes on daily basis, and in some cases, on the
need 1o B posts in civil service or politics,

3. Since the applicant’s case involves a very serious type of complaint against discrimi nation
m clection law. which touches upon the veny essence of the Constitutional erder. the respondent
party considers that it shounld be given the opportunity to take its own position as regards the
alleped rendering the right 1o free clections impossible for the group of “others™ in the natrower
sense.

5. Finally, the respondent parly believes that the applicant had and has available efficient
and purposcful tool in the form of application ¢ the Constitutional Court of Bosnia and
Herzegovina, which has by its own Rules established its jurisdiction to also decide on issues of
the right of an individual that stems frem the very Constitution of BiH. The respondent party
notes that in case of Mr. Pilav case, which the applicant herself attached to her application as
cvidence, in which the Court decided on the merits of the right to election of a person affiliated
with a constituent people, it is evident that (he naticnal courts argue a situation that has a jepal
remedy available, from the appeal o the Election Commission, 1o the Court of Bil, to the
Constitutional Court of Bosnia and Herzegovina. Also, having regard for the passage of lime
between the decision on that application and the recently rendered judgement in the Sejdic and
Finct case, handed down by the Grand Chamber, there i1s a strong possibility that the
Constitutional Court takes some other appropriate positions on the issue of others. Since the
applicant did not address the Constitutional Court of Bild, timeliness of the application for the
purposes of admissibility under the six-month deadline rule cannot be examined.

35

36.  With regard 1o the above, we wish (0 outline that an application to the European Court of
Human Rights from this point of view is premature, because local available and cfficient
remedies were not exhausted, which is why the respondent party masntains that the application is
inadmissible.

) Applicant did not suffer violation of rights as guaranteed by the Convention

37.  The applicant complains that as a member of “others” she suffers discrimination in Bosnia
and Herzegovina in the election process in camparison to the constituent peoples and that there
is no effective remedy to that violation. However, the applicant stood for elections to the House
of Representatives of the Federation of Bosnia and Herzegovina only once, in 2002, and {ailed.

In view of the high positions lo which her candidacy was allegedly prevented, combined
with the fact that the applicant is virtually unknown in the political and public life, her success in
the election process to high positions of authority is very guestionable, regardless of her
affiliation with the constituent peoples or others, while the applicants in the Sejdic and Finci
case are well-known and promanent members of minornity communities

39.  As il appears, the applicant could at any time change her opinion and declare her
affiliation with a constituent people, and her restrictions in the election process are a matter of
personal choice rather than of objective criteria. The fact which the applicant herself oullines
indicates that her passive and active voting right has not been violated, nor 1s there
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discrimination o which they point i concoreto which is why the respondent party considers
that the applicant cannol claim to be the victim of a violidion contrary to Article 3 af Protocol |
to the Convennon, and/or Article 14 of the Convention and Article 1 of Protecol No. 12 as
objectively she 1s not affected by the provisions of the Constitution of Bitl and the Flections
Law of Bill,

IV - OBSERVATIONS ON THE MERITS

40. The respondent party provides obscervations on the merits winle simultancously answering
the following guestion asked by the Court:

Has the applicant suffered discrimination, contrary 1o Article 14 laken in
conjunction with Article 3 of Profocol No. T und/or Article 1 of Protocol 12,
erising from the very existence of the constitutional arrangements according to
which only those belonging 10 onc of the three "constituent peoples” are eligible
to stand for election to the Presidency of Bosnia and Herzegovina and the House
af Peoples of Bosnia and Herzegovina (Seidié ond Finci v Bosnia and
Herzegovina [GC], nos. 27906/00 and 34836700, ECHR 200032

41.  Furst of all, the respondent party notes that the applicant did not at all run for office of a
deiegate in the Parhamentary Assembly of BiH at the general elections in 2002, or for the
member of the Presidency of BiH. Further on, the applican was not elected or become 2 member
of the Parliament of the Federation of Bosnia and Herzegovina primartly because she did not win
enough votes at the general elections, and thus did not have the opportunity to vole on the
clection of members of the House of Peoples of the BiH Parliamentary Assembly or o be in a
position 1o be elected to that body. Her declaration with regard to ethnic background aciually
might be relevant only in the case she became a delegate in the Parliament of the Federation. To
wit, delegates in the House of Peoples of the BiH Parliamentary Assembly are being elected
indirectly from among the delegates in the Parliament of the Federation of Bosnia and
Herzegovina, and she therefore could not vote for the delegates to the House of Peoples of the
Bill Parliamentary Assembly, nor could she be a candidate, primarily because she did not win
enough votes,

42. In her application, the applicant makes arbitrary assessment of the flaws made by
representatives of the international community and the national authorities with regard to her
personal view of the way of implementation of guaranteed human rights under the Constitution
and the Convention in the national legal system. The assessment partly consists of slighting the
entire legal sysiem of Bosnia and Herzegovina, since, in the applicant’s view, all persons who do
not support the constitutional reforms, on which the applicant has her own views, should have
started being “golten even with and sanctioned”.

43. The respondent party considers that the parties before the Court must avord using
terminology that belittles or insults, which is contravention of the fundamental principles of the
Convention as an internaticnal legal act. The Convention in itself primarily promotes peaceful
solutions through democratic dialogue, and does not support sanctioning and punishment as a
way to implement in practice guaranteed rights and freedoms from the Convention, cven if it
involves thase groups and individuals who to some extent resist the rule of law and the
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i

democratic principles of the Comvention As o matier of fact. the Comention is bascd on
cvahuition and understanding of processes moa socivls - and an stimulation of those processes thit
will promote democratic values by voluntary acceptance of the rule of faw principie. which
nnphicitly means absence of imposing “democracy ™ through sanctions, even when it involves the
prnciples of human rights protection.

44 The respondent parly considers that  the applicant has not suffered discrimination as
regards those Articles of the Convention cifed in the question posed by the Court. The
comparative case-law that lhc (1)1111, as well as the respondent party used in the Sejdic and Finct
case, such as. Mathiew-Molin and Clerfayr ."'-'"n'r"..' if 2 March 987 P 33, A series »n

113, Gitonas et al v. Greece and Zedonokay v Latviu, pertalns to the diserimination of persans
whose language or ethnic background was different from that of the majority in the respondent

partys.

45.  Paragraph 37 of the Sejdi¢ and Finci judgement outlines the criticism of the third parties,
such as Aire Centre and the Open Society Initiative, which indicates that the applicants who
declared themselves 10 be affiliated with the Roma and Jewish minorities suffered discrimination
on the basis of their ethnic background as objective characteristics of their personalities on which
they bhad no impac! whatsoever. Also, international conventions, such as: Iniernatlional
Convention on the Elimination of all Forms of Racial Discrimination, and the International
Covenant on Civil and Political Rights, cited in the judgement as international law, ban
discrimination of minorities on the basis of their congenital trails on any ground.

46. According to paragraph 48 of the Sejdi¢ ond Finci judgement, within the political powers
relations in the Bosnian-Herzegovinian society and the context in which Annex 1V emerged, the
Court did not find the rights of the three constituent peoples presented through the constitutional
solution enabling the arrangement of mutual equality in the decision-making process concerning
laws and m the bodies of authority to be in contravention of the Convention. The Presidency of
Bil}, which also performs a part of the administrative authorities funclions, according to the same
concepl is alse reserved for members of the constituent peoples

47.  However, the position of those citizens who did not declare their ethnic affiliation makes an
undefined group with a variety of goals when it comes to their participation in the respondent
party, unlike those citizens who declared themselves to be affiliated with minorities, It also seems
that ethnically unaffiliated citizens can at any point of time “change opinion™ as regards their
seif-determination, which might put them among the constituent peoples, since they are only
defined by the denial of constituent peoples affiliation, and without an ambition to be cne of the
minoritics. This is particularly pronounced in case they want to stand for election to those
positions of authority that are reserved for constituent peoples by the Constitution and the law.

48. Pursuant 1o the Election Law and the Constitution, “others” in the narrow sense are excluded

from one part of the election process, just like the members of minorities, bul we cannot talk
about complete elimination {rom the election process on the basis of ethnic background, as is the
casc in the Aziz v. Cyprus case, because they are ethnically unaffiliated individuals

49.  The applicant has both active and passive voting right, although the respondent party does
deny that the right is partly restricted. The voting right of the applicant and others who find
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themselves in the same lepgal position is restricted for the sake of the lepiimate poal. which s
cquat representation of ol the three constituent peoples in a smabler number of legislatne
mstiations (Tlouse of Peoples of the I3iH Paliamentary Assembly). The restriction 1s a result of
Btsiorical circumstances and the related canstivationad changes At the same e, this restriction
15 not of Jasting nature since [ailure to define aflilaton in the context of the Bosman-
Ierzegovinian sociely is subject (o changes.

30, Asregards the above. the respondent party notes that the case-law from the Sejdic und Finc
case, which the Court invokes by asking the question “Has the applicant suffered discriminaiion,
contrary to Article 14 faken in conjunction with Ariicle 3 of Protocol No 1 and/or Article [ of
Protocel 12, arising from the very existence of the constitutional arrangementy ... 1s nol
applicable in this case, and thus responds that the applicant has not suffered discrimnation.

51, To wit, the respondent party maintains that, having regard for the lack of definition,
applicant’s legal position in the election system does not at all allow for the differential treatment
test in the same situation, which represents the essence of Article 14 of the Convention and
Article 1 of Protocol T to the Convention. The situation in which the applicants, Mr. Sejdi¢ and
Mr. Finci found themsclves in is a fully defined position of minority in comparison to the
constitutional pcoples and others as a majority. Their rights are also guaranteed by the state-level
law on minority rights (see Relevant Law). 1t is also clear that the applicants in this case were
treated differently because of the religious and ethnic affiliation that is different than that of the
majonity of other citizens of Bosnia and Herzegovina, and those are the traits acquired by birth
and they cannot change them nor have impact on them.

32. Facts from the Aziz v. Greece case, ciled in the Sejdi¢ and Finci judgement also do not
correspond to the facts of the present case. That case involves an applicant who is not even on the
voling roll as a result of the solution provided by the election law because he is a Turk on the
“Greek™ part of the island, while the applicant in the present case obviously had the possibility to
vote and be elected.

53. The respondent party did not deny any of the applicant’s guaranteed rights, or prevented the
applicant to use her voting right, even though the constituent peoples have special right and are,
in the broad sense, also citizens, as provided in the Preamble of the Constitution of BiH, just like
other citizens which the applicant is “allegedly” affiliated with. The right to free elections wathout
discrimination on ethnic grounds under the law and Constitution has been given 1o the applicant
and all other cilizens, since they can stand for election and vote for election of members of all
other bodies, as well as the House of Representatives of the Parliamentary Assembly of BiH and

the Entities.

54. The respondent party reiterates that according to the jurisprudence of the Strasbourg Court,
member states have certam freedom in limiting the rights of individuals to vote and be elected,
but those requirements do not “restrict these rights to the extent Ithat would jeopardise their

essence and deprive them of their effectiveness. thai these requirements were introduced in order

te satisfy a legitimate goal aspired to; that the applied means are not disproportional. "

55. The Constitunon of Bosnia and Herzegovini, which allegedly violates the applicant’s rights,
was adopted not by the national authorities, but by the international community as Annex [V of
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the Poace Agrecment, and cven theugh it contiins certam contradictions between the proclaimed
recdoms and their implementation in praciice. 1 guaranices an ¢lection syslem a3 a compromise
that wall. pweer alie satisfy the need 1o represent persons who do not want to declare their ethnic
affiliation ‘The respondent parly also invoke #ts 1ight on margin of appreciation (sce Zdunoka v
FRTIANTINY

506 In the present case, there Js reasonable justification for restriction of the voting right with
respect 1o the ¢itizens who are ethnically undefined by their own free will, along with the fact that
differem treatment serves a legitimate goal. such as the preservation of peace and opening a
dralogue by enabling all the three constituent peoples to decide on impoitant issues in legislative
and other authorities. As regards the above, the respendent party considers thai the apphcant has
suffered no discrimination in violation of Article 14 of the Convention taken in conjunction with
Article 3 of Protocol No. 1 10 the Convention.

57. Constitutional solutions for the election process in relation to the applicant’s trcatment as
member of others, although less beneficial in comparison 1o the constituent peoples, have
reasonable justification and do not result in violaton of right 1o non-discrimination under the
Constitution of Bosma and Herzegovina and Article 1 of Protocol No. 12 Addition 1o the
Convention. Less beneficial treaiment is jusiified 1n case of internal arrangement set up by a
peace agreement {see admmssibility). Such internal arrangement, which occuwired as a resuill of
historical circumslances, 1§ in any case of temporary nature, just like the peace agreement as a
document. In any case, the desired changes and agreement on constitutional changes that the
applicant refers 10 are not possible without the participation of the constituent peoples, and that
calegory, as consttutional, was introduced by the Dayton solutions, without the consultation with
the citizens of this country, including “others™.

58. Applicants in the Sejdi¢ and Finci v. BiH case invoked and attached a range of opinions by
competent international bodies in charge of monitoring the observation of rights guaranteed by
the Convention, its Protocols, and other international conventions, which in their reports,
examined the constitutional sttuation with respect 1o the Election Law in BiH. Certainly the most
relevanit among them are the opinion of the Venice Commission, which presented its opinion of
the election system of Bosnia and Herzegovina several times. What is specific, and what the
respondent party particularly emphasizes is that even with numerous criticism of the whole
Constitution, particularly election law, this Commission, in its Opimion on the Censtitutional
Sttuation in Bosnia and Herzegovina and the powers of the High Representative, adopted at the
62" Plenary Session held on 11 and 12 March 2005. states the following

"Par 104 Further constitutional reforms, changing the emphasis from a state based on
equality of three constiluent peoples to a state based on the equality of citizens, remain
desirable in the medium and long term. lf ihe interests of individuals are conceived as
being based mainly on ethnicity, this impedes the development of a wider sense of
nationhood. In this context, the people of Bill will also have to decide whether they want
(0 replace their present (onstitution negotiated as part of a peace freaty by an entirely
new Constitution which would enjoy jull democratic legitimacy as the fruit of a

democratic constituent process in Bill =
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59 Finally, the respondent parly points out that the constitutional and legislative solutions in
Bosnia and Helzegoving ure the result of its historical emerging as an independent state, and that
in that regard there has been no violation of the right the applicant invoked. As regards that, the
respondent party proposes to the Court to accept the following:

CONCLUSIONS

L The present application is inadmissible ratione persone and ratione materiae, and also
because local remedies were not exhausted as stupulated by Article 35(1) of the Convention, and
because of the failure to meet the related time limit of six-months.

2. The applicant has no status of a victim of human rights violation, which is why her
application is rejected as inadmissible.

3. The application is ill-founded because there is no violation of Article 13 and 14 of the
Convention taken in conjunction with Article 3 of Protocol No. | to the Convention and/or
Article 1 of Protocol No. 12 to the Convention.
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1. INTRODUCTION

I. Europcan Coust of Human Rights (hereinafter “the Court”) communicated on 24
IFebruary 2014 1o the respondent party Bosnia and Herzegovina Written Observations by
the applicant in response (0 the Observations by the respondent party of July 2013.

2 In their letter, the Court invited the respondent party to send (o the Court by 17
March 2014 at the latest any additiona! observations shouid it wish to do so. Pursuant 1o
the Court’s invitation, the respondent party hereby pravides its further observatians.

iI ADDITIONAL OBSERVATIONS

3. The respondent party firstly points out that it maintains its earlier positions as
presented in its written observations of July 2013 where the admissibility of the present
application was challenged, as well as its merits.

4, In response 1o the applicant's comments reparding the admissibility of the
application in terms of ratione personae criterion, in relation to which the applicant notes
that Mr Alija 1zetbegovi¢, Mr Haris SilajdZi¢ and other representatives of Bosnia and
Herzegovina were present when the Dayton Peace Agreement was signed, the respondent
party notes that the presence of the officials of the Republic of Bosnia and Herzegovina in
Dayton, USA, or the fact that Mr Izetbegovi¢, in his capacity of the President of the
Republic of BiH, put his signature on the Dayion Peace Agreement (DPA) does not
change the fact that the Constitution of BiH, as one cf the DPA annexes, was not adopted
in parliamentary procedure.

Furthermore, (he respondent party maintains the position that the DPA is a peace
arrangement reached under the auspices of the international community by three sovereign
states, republics of the former SFRY. Respondent party recalls that the Court itself, in its
Sejdic and Finci v. Bosnia and Herzegovina [GC] Judgment no. 27999/06 and 34836/06,
§8§ 30, as well as in some other judgments rendered against BiH, found that the
Constitution of BiH is an annex to the Dayton Peace Agreement, in itself an international
treaty {see Jelici¢c v. Bosnia and Herzegovina (dec), no. 41183/02, ECHR 2005). In
addition, this international agreement has not become part of the domestic legal system by
ratification, as it was not ratified by the Parliament of the Republic of Bosnia and
Herzegovina which since then exists under the name of Bosnia and Herzegovina and with
a changed internal structure, pursuant o the Constitution of Bill and the contents of the
DPA as the constitution in a broader sense.

5. As a corollary, despile the indisputable value that the DPA bears in terms of
introduction of the rule of law principle and human rights in the country where those rights
were massively breached, the Constitution of BiH as its integral part was obviously
adopted with no procedures to ensure its democratic legitimacy, which is why the
responsibility of the respondent party with respect Lo the legal consequences that this act
produced and that allegedly affect the applicant, is disputable. In that regard, the
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respondent party notes that High Contracting Parties o the Convention are responsible
only for acts they adopted themselves and applied after their acceding (o the Convention,
Therelore, as in the Sepdic and Finci v Bosnia and Herzegovina case, the respondent parly
indicates in relation Lo the present application, as well, that holding a state responsible for
an act that violates human rights, but which that state did not adopt itself, in a democratic
manner and by the will of its citizens, as customary in the Convention signatory states,
would be contrary to the Convention.

6. Pursuant to the foregoing, the respondent party Bosnia and Herzegovina cannot be
held responsible for alleged violalions of the applicant’s rights in relation to the manncr of’
election of the Presidency of BiH and the House of Peoples of the Parliamentary
Assembly of BiH prescribed in the Constitution of BiH. For this reason the respondent
party believes that the applicant’s complaints against Bosnia and Herzegovina must be
rejected as inadmissible ratione personae.

. In addition, the applicant argues that despite the fact that more than twenty ycars
have passed since the adoption of the Constitution of BiH, domestic authorities have still
taken no specific actions 1o improve the exisling constitutional arrangemenis. This
conlention by the applicant is incorrect. If is generally known that the domestic authorities,
with the assistance of the international community, have been for years putting effort in
finding adequate solutions, and particularly after the Sejdi¢ and Finci v. Bosnia and
Herzegovina Judgment. The fact that despite these efforts a unanimous position regarding
the proposed constitutional amendments has stili not been reached, additionally confirms
that the issuc of amendments to the Constitution of BiH is a complex one, dependant on a
consiellation of mutual relations between the constituent peoples and the group of others.

8. Any change to the existing constitutional arrangements, no matter how justified its
objective may be, can easily upset the hard-to-reach balance of the interethnic relations
which has been struck on an interim basis by the very adoption of the Constitution of BiH
under the auspices of the international community. Amending the Constitution of BiH is
an extremely sensitive and complex issue, which primarily depends on the possibility to
reach a palitical consensus, which again is a long-term process whose maturity for
constitutional amendments cannot be precisely forecasted.

9. Still, even if the political consensus were reached within BiH, the question arises
as to whether the domestic authorities alone could change the existing Constitution of BiH
which is actually a part of a peace arrangement, whose guarantors, in addition to the
international community, are also the other two signatory states, Serbia and Croatia,
regardless of the fact that Annex 1V to the DPA allows for that possibility.

10.  Pursuant to all of the foregoing, the respondent party maintains its position that the
present application is inadmissible rafione personae.

1. Moreover, the applicant argues that persons who do not declare their affiliation
with one of the three constituent pecples are not considered as citizens of BiH and that
they belong to no one. As the respondent party noted in its earlier observations, the
applicant enjoys all human and political rights as do other citizens of BiH. The truth is,
however, that should the applicant wish to stand as a candidate for the Presidency of BiH
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or for the House of Peoples of the Parliamentary Assembly, she would be required 1o
declare her affiliation with one of the three constituent peoples who live in BiH. In that
regard, the respondent parly argues that the applicant is by no means prevented from
declaring her affiliation with one of the three constituent peoples residing in BiH, while
that would not be a disproportionate or excessive burden for her, in case the apphicant
indeed wished to stand as a candidate for icgisiative bodies at the level of BiH.

12, As the applicant chose to be a inember of the group of “Others” of her own free
will, she consequently chose to be excluded from the possibility to stand as a candidate
pursuarnt to the Election Law and the existing Constitutional provisions. Respondent party
recalls that member states are allowed to introduce certain restrictions, in particular
concerning the so called passive electoral right which, in its essence, is more of a political
nature, unlike the active electoral right. The applicant always has the option to declare her
affiliation with one of the three constituent peoples by a simple expression of her will, and
thus the respondent party maintains its position that the present application is inadmissible
rarione materivge.

13, In any event, the respondent party underlines that the applicant has an active
electoral right as well as ajl other rights that other citizens of BiH have. Respondent party
does not contend that the applicant’s passive electoral right is not “in abstracto” limited
by the fact that she does not declare her affiliation with one of the three constituent
peoples. However, in the initial stage, when individuals and parties apply for participation
tn elections, they are required to submit a certain number of signatures of their supporters,
which is actually a kind of permitted elecloral census. As the respondent party already
noted, the applicant did not take part in the last elections; moreover, when she did
participate as a candidate, she did not win the necessary number of votes. Considering that
political parties and individuals who have undergone the application stage are required to
submit their lists of candidates with their personal details, including their ethnic affiliation
information, the respondent party reiferates the issue of admissibility of the application of
a person who did not even submit the application to utilize her passive electoral right, nor
has such application been accepted. The respondent party therefore maintains its earlier
position that the applicant is not a victim of violation of the right invoked in the present
applicalion.

14.  In her additional observations, the applicant alleged that the reason why she did not
appeal to the Constitutional Court of BiH was primarily because she had not exhausted
remedies before the lower instance domestic courts, due to which her appeal would have
been rejected as inadmissible by the Constitutional Court. In that respect, the respondent
parly points out that Article 16 of the Rules of the Constitutional Court of BiH provides
that the Constitutional Court may examine an appeal even when there is no decision of a
compelent court if the appeal indicates a grave violation of the rights and fundamental
freedoms safeguarded by the Constitution of Bosnia and Herzegovina or by the
internationai documents applied in Bosnia and Herzegovina', which renders this allegation
of the applicant completely ill-founded.

! hitp:ffanw ochh.ba/public/down/pravila_bos.pdf




IS Morcover, retying on the decision that the Constitutional Court ef Bifl rendered in
the casc of lijaz Pilav. AP 2678/06 of 29 Scptember 20006, the applicant claims that the
appeal to the Constitutional Court of Bild is nat an efficient domestic legal vemedy in
respect of the complainis invoked in her application 10 the Court. In that regard, the
respondent party firstly notes that Mr Pilav’s complaints differ from the complaints of the
applicant, that is, their factual basis tn the two cases is not the same. In addition, the
respondent party arpues that the mere fact that an applicant ultimately lost docs not render
the domestic system ineffective (see paragraph 67 of Judgment in Dokié v. Bil).

16.  Respondent party submits that the applicant thus prectuded the examination of the
merits of the case by the Constitutional Court of BiH so as for this court to establish
whether the violation of the rights alleged in this specific case had occurred, and in case of
violalion, to order measures Lo put right the alleged violations {(see, inter alia the Court’s
decisions in Selmouni v France [GC], no. 25803/94, ECHR 1999-V, § 74, and in
Scordine v.iraly (no.1) [GC], § 140), which was certain, in particular considering that the
Constitutional Court of BiH has unequivocally demonstrated by its case faw that it adheres
10 the jurisprudence of the European Court. The respondent party therefere stands by its
argument that the applicant failed to exhaust all domestic legal remedy available, which
renders her application inadmissible under Article 13 and Article 35, paragraph 1, of the
Convention (sce Judgment in Handyside v. UK of 7 December 1976).

17. Asregards the applicani’s contention that the provisions of the Constitution of BiH
and the Election Law of BiH, pertaining to the election of members of the Presidency of
BilH and the House of Peoples of BiH, are discriminatory in the sense of the requirement
for the citizens to declare their affiliation with constituent peoples, the respendent party
reiterates that the Court found in numerous cases that the electoral right is not an absolute
right, and that legal systems of the majority of member states of the Council of Europe
contain certain limitations to this right.

18. Specifically, the Court’s jurisprudence that the contracting states have a wide
margin of appreciation In limiting individual electoral rights, provided that these
limitations do not impair the very essence of these rights and deprive them of their
effectiveness, as well as that they are imposed in pursuit of a legitimate aim and that the
means employed are not disproportionate (see Maihieu-Mohin and Clerfayt v. Belgium,
no. 9767/81, Judgment of the Court of 2 March 1987, § 52, Gifonas et al. v. Greece,
no.18747/91; 19376/62; 19379/92 of 1 July 1997, 8§ 37- 40, Zdanoka v. Latvia {GC], no.
58278/00, Judgment of the Cour of 16 March 2002 et al., §§ 103 and 104, Matthews v.
United Kingdom, no. 24833/94, Judgment of 18 February 1999, § 63).

19.  Therefore, the respondent party is of the opinion that, in its ruling on this case, the
Court should not lose sight of the fact that the existing constitutional arrangements and the
provisions of the Election Law of BiH that are based on them, resulted from the Dayton
Peace Agreement, and that the existing constitutional provisions themselves are a
guarantee for this Agreement and the hard-to-reach peace in BiH. Finally, the respondent
party does not claim that the existing sclutions are ideal when it comes to electoral rights,
but must reiterate that despite cettain deficiencies, neither the domestic authorities nor the
international community have succeeded in finding adequate solutions. Respondent party
therefore submits that in the present case the Court should recognise a wide margin of
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appreciation in the sphere of electoral rights ¢vev Rasmussen v. Denmark, no. 8777/79, the
Court’ Judgment of 28 November 1984, § 40)

HI CONCLUSION

20.  Pursuant to all of the foregoing, the respondent party maintains its observations of
July 2013 in their entirety and submits that the Couri, in case it decides to declare the
present application admissible, should find that the applicant was not discriminated against
in the present case, specifically that no violation of Article 1 of Protocol no. 12 to the
Convention occurred.
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1 INTRODUCTION

1. The present case onginated from the application filed by Ms Azra Zomié, which in its
essence is an actio popularis and where the applicant expressed her personal disconten! and,
according to her, the discontent of numerous other citizens, by the constilutional provisions that
discriminate against citizens who do nol wish lo be categorized as members of the three
constituent ethnic groups when il comes to elections. In her application, the applicant generally
complained about the Constitution of BiH for dividing the citizens into Serbs, Croats and
Bosniaks. The applicant relied on Article 3 of Protocol 1 to the Convention taken alone and in
conjunction with Article 14 of the Convention.

2. (On 24 June 2014, pursuant to the application of an actio popularis character, the
European Court of Human Rights Chamber delivered a Judgment in the Zorni¢ v. Bosnia and
Herzegovina case, app. no. 3681/06, finding a violation of the applicant’s rights under Article
14 of the Convention in conjunction with Article 3 of Protocol No. 1, as regards the applicant’s
ineligibility to stand for election 1o the Heuse of Peoples of Bosnia and Herzegovina, as well as
a violation of the applican(’s rights under Article 1 of Protocol No. 12 of the Convention, as
regards the applicant’s ineligibility to stand for election to the Presidency of Bosnia and
Herzegovina.

H REASONS FOR THE REQUEST

3. Respondent party believes that the Chamber should have exercised particular caution in
examining the present case which concems the core of the constitutional and legal order of a
country and the essence of an international peace agreement (equal distribution of power among
the three constituent ethnic groups} which put an end to a vears-long, bloody and devastating
war. The respondent party submits that the Chamber in the present case, without any particular
consideration and with no explanation, groundlessly found that the applicant was a victim and
that her application, essentially an actic popularis, was admissible. Pursuant to such an
inadmissible application, the Chamber delivered its Judgment applying Article 46 of the
Convention in the manner which violates the fundamental principles underlying the
Convention, such as subsidiarily and the margin of appreciation, whose importance was
particularly highlighted and reaffirmed by the agreement of all member states of the Council of
Lurope in the 2012 Brighton Declaration. The respondent party submits that the violation of
these principles which, in accordance with the Brighton Declaration, through Protocal 15 have
been included in the preamble to the Convention itself is an issue of general concern for all
States Parties. This is particularly so because these principles have been violated in a case of
vital importance, which concerns the core of a Stale’s constitutional and legal order and its
political system.



4 Should this Judgemenl, rendered on inadmissible application of an actio popularis
chanacler become final, the core of the constitutional and legal order, as well as political system
of any State Party could be exposed 1o this kind of cursory and unsubstantizted assessment by
the Chamber, and the obvious exceeding of the Court’s jurisdiction which goes so far as w
assess, from the distant Strasbourg, when and what kind of political system should be
introduced in a Stale Member of the Council of Furope. Therefore, the rcspondent party
reasonably believes that, should this Judgment become final, it could have far-reaching
repercussions on the entire human rights safeguarding mechanism under the Convention.

3. Moreover, should this ludgmerit, in this exceptionally serious and important case
become final, it will in itself pose a threal {0 the future effectiveness of the Convention
mechanism. Specifically, following this Judgment, any citizen of Bosnia and Herzegovina who,
for whalever reason, does not declare affiliation (o onc of the constituent ethnic groups, and
who is generally dissatis{ied with the Constitution of BIH, regardless of whether or not he/she
is affected by the contested constitutional provisions at all, regardiess of whether or not he/she
has any serious intention of engaging in politics, regardless of whether or not he/she participates
in the public or political life, will be treated before the Court as a victim of violation of rights
protected under the Convention and its Protocols. The Chamber’s superficial and
unsubstantiated assessment of the existence of victim status opens an avenue for numerous
other similar applications, essentially constituting an actio popularis.

6. In addition, considering that affiliation with any of the consliluent people requires only
the person’s own determination and statement of affifiation {there are no objeclive statutory
requirements for affiliation with any of the constituent peoples, see paragraph 11 of the Grand
Chamber’s Judgment in the Sejdié and Finci case of 22 December 2009), any citizen who
declares his‘her affiliation with a constituent people, may at any time refuse to declare such
affiliation and, for example, decide to declare histher affiliation (o the group of “Others”.
According to the Chamber’s assessment regarding the existence of victim status, any such
person who decides not to declare histher affiliation with a constituent people any more, for
whatever reason {which may also include a political interest, or economic interest in respect of
just satisfaction) may argue before the Court that he/she is a viclim, as the constitutional
provisions at issue prevent him/her from standing (or elections to the House of Peoples or to the
Presidency of BIH, regardless of whether or not such a person has a genume intention to stand
for elections, or repardless of whether or not it is arguably coherent that such a person would
indeed consider running for elections. Accordingly, such case law of the Court, with no specific
criteria on the victim status in respect of vioiations of Article 3 of Protocol No. | and Article }
of Pretocol No. 12, could quite clearly be limitlessly abused in similar cases, and lead to a large
number of similar applications and judgments.

7. Respondent party first indicates the ill-founded conclusions of the Chamber in respect
of:
a) The assessment (hat the applicant is a victim as regards the alleged violation of her

rights under Article 3 of Protocol No. ] 1o the Convention taken alone and in conjunction
with Article 14 of the Convention, and under Article I of Protocol No. 12 to the Convention



5. According 1o the Court’s established case law, the applicant needs o prove that he/she
has a lepitimate interest to act as a party, given that an action in public interest 1s nadmissible;
specifically, an individual who raises an issuc on behalf of all those potentially aggricved,
cannol be a party. 1{ the appiicant is not personally affected by any of the measwres he
complains of, the Court shall reject such an application as an aciio popularis (see X v. Austria,
app.no. 7045/75, Decision of 10 December 1976).

9, In Oci¢ v. Croatia, app.no. 46306/99, Decision of 25 November 1999, the Courl
thoroughly analysed the nature of an individual application under Article 34 of the
Convention, examining it both from the aspect of an actio pepularis and from the aspecl of
its subimission in absrracro. In this case the Court held that “...Article 34 requires that an
individual applicant should be able ta claim to be actually affected by the measure of which
he complains. Article 34 may not be used to found an action in the nature of an actio
popularis; nor may it form the basis of a claim made in abstracto that a law contravenes the
Convention.... In the present case the Iepislation complained of had never been enforced
againsl the applicant - his claim was in the nature of an actio pepularis by means of which he
sought a review in abstracto of the contested legislation in the light of the Convention. The
Court observes that there is no sufficiently direct connection between the applicant as such
and the injury he maintains he suffered as a result of the alleged breach of the Convention. in
this connection, the Court recalls that a person who is unable to demonstrate thal he or she is
personally affected by the application of the law which he or she criticises cannot claim to be
the victim of a viclation of the Caonvention ... For these reasons the applicant cannol be
considered the victim of a violation ol the rights set out in the Convention.”

10.  The respondent party argued in this case that the applicant was not a victim because she
did nol participate in any way in the public or political life of Bosnia and Herzegovina, and
therefore, she could not claim that she was personally affected by the contested provisions of
the Constitution of BiH. Moreover, the applicant did net include in her application a single
sentence about her participation and engagement in the public or political life in Bosnia and
Herzegovina, or about having held any public and prominent office, or about her intention to
stand for election either Lo the House of Peoples of the Parliamentary Assembly of BIH, or to
the Presidency of BIH. The applicant is an employee of the Constitutional Court of BIH,
entirely anonymous in the country’s public ife.

11 Although the applicant failed to mention this in her application, the respondent party
obtained information that only once, in 2002, the applicant stood as a candidate of the Social
Democratic Party in election to the House of Representatives of the Parliament of the
Federation of BIH. For the reason of her total anonymity and insufficient voter support, and not
because of her ethnic affiliation, which is not an impediment to stand for election to the House
ol Representatives of the Federation of BIH, the applicant won only 851 votes, thus failing to
meet the quota required for election ta the House of Representatives of the Federation of BIH.
In any event, one failed attempt of a completely anonymous person in election for the House of
Representatives of the Federation of BIH, which took place 12 years ago, cannot be considered
as an aciive participation in the country’s political life.



12, Specifically, in paragraph 6 of the present Judgment, the Chamber stated: “She actively
participates in the pobitical life of the countrs  Among other things, in 2002 she stood as a
candidate of the Social Democratic Party of Bosnia and Herzegovina for election o the
parlizment of ane of the Lntities,” This statement of her active participation in the political life
of the country is totally untrue! There are no “other things”. The applicant, an employce of the
Consiitutional Court of Bill, does not participate in any way in the public or political life of the
counuy and it cannot be reparded entirely coherent that the applicant would consider running
for election to the Presidency of BIH or to the House of Peoples,

13. in her application, the applicant expressed her arbitrary and generai dissatisfaction
concerning the Constitution of BIH which recopnizes the calcgories of constituent peoples and
others. The applicant arpues that the present Constitution of BIH, and its application in the
realm of elections, does not cnable the free expression of will in elections for legislative branch
to citizens who, like hersell, do not wish to be categorized under one of the three ethnic groups
or even vote for such representatives. In her application, the applicant argues that the term
“Others™ as referred (o in the Constitution of BiH, should be changed into “Citizens of Basnia
and Herzegovina”. She poes on to say. “How can we talk aboul respecl for human rights in
Bosnia and Herzegovina, when it’s fundamental document, the Constitution (Annex I'V of the
Peace Agrecement) divides the citizens of this country into Serbs, Croats and Bosniaks.”
Accordingly, the applicant expresses her gencral discontent in respect of the Constitution of
BiH and the existing political system which recognises the categories of constituent peoples and
“others”; the forcgoing lcads 1o a clear conclusion that this complaint is politically motivated
with no intention on the part of the applicant to personally stand for election to the Presidency
of BIH or to the House of Peoples.

14, Inresponse o the wrilten observations submitted by the respondent party, the applicant
clearly states that the discriminatory role of the Constitution of BiH in the lives of the citizens
of Bosnia and Herzegovina is exactly the subject matter of her caomplaint, as the Constitution
prevents the cilizens from being constituent people in their own country. Further, the applicant
states that she does not understand why the citizens of the European countries and all over the
world are called after the name of the country they live in, while only in Bosnia and
Herzegovina, not even in the Constitution are there Bosnians and Herzegovinians, but only
Croats, Serbs and Bosniaks, and Others. It is absolutely clear that the purpose of her application
is the expression of her general discontent with the Constitution of BIH and the fact that the
categories of constituent peoples and others exist in it.

15.  For the very fact that in her submissions to the Court, the applicant herself made it clear
what the purpose of her complaint was, specifically, general allegation that the Constitution of
BiH s discriminatory in the lives of the citizens of Bosnia and Herzegovina, as well as for the
fact that the applicant failed to demonstrate by a single senlence her intention to stand for
elections to the House of Peoples or the Presidency of BIH, the respondent party reasonably
argucs that the application is an actio popularis. submitted in the name of Lhe purported
“cominon interest” of the citizens of Bosnia and Herzegovina, and that the applicant is not a
victim in the present case. The applicant failed to show, let alone support by evidence, that she
is personally affected by the application of the contested provisions of the Constitution of BiH.
Al 1ssue here is a classical actio popularis whereby the applicant seeks the Court to review in
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ahsiracto the Constitution of Bil in the light of the Convention. The applicant in the present
case 1s not a member of a class of people who risk being directly affected by the constitutional
provisions (see Burden v. United Kingdom {GCjne. [3378/07 of 29 August 2008, §§ 33-34).

6. The Caurt rejected in the present case (he respondent party’s objections in respect of the
victim status with no particular explanation, only mvoking in § 17 of the Judgment, the
conclusionn made in the Sejdic and Finci v Bosnia and Hevzegoving Judgment |GC] no.
27999/06 and 34836/06, § 29). Paragraph 17 of the Judgment at issue reads: “As repards the
second objection, in Sejdi¢ and Finci the Court examined the applicants™ victim status and
concluded thal, given their active participation in public life, they might claim to be victims of
the alleged discrimination (ibid., § 29). The Court sees no reason (o depart {rom this conclusion
in the present case and therefore rejects the Government's second preliminary objection.

7. Unlike the applicants in Sejdi¢ and Finci who held and still hold prominent offices in
the public life, as detailed in § 8 of the Grand Chamber’s Judgment in the Sejdic und Finci case,
the present applicant is a person completely unknown to the public, a lawyer m the
Constitutional Court of BIH. Therefore, no analogy can be found between the applicant Zornic
and lie applicants in Sejdic and Finei. Unlike Mr Tinci and Mr Scjdi¢, the applicant has never
held any public office through which she could affirm herself as a well-known or a reputable
person 1n the political life of Bosnia and Herzegovina, based on which the same conclusion
could be drawn as that concerning the applicants in the Sejdi¢ and Finci, that is, that it would be
entirely coherent that the applicant would consider running for the House of Peoples or the
Presidency of BiH. We reiterate that in her application the applicant did not even state her
intention or wish to personally run for the House of Peoples or the Presidency of BIH. Also, the
fact that the applicant failed (o invoke Article 1 of Protocol 12, additionally confirms that the
applicant did not express any intention to run for Presidency of BIH.

I8.  In addition, the respondent party deems it important to indicate the following essential
difference between the applicant in the present case and the applicants in the Sejdi¢ and Fincei
case. The applicants in the Sejdi¢ and Finci arc by their origin members of Roma and Jewish
national minority, respectively, and therefore fall under the category of “others” while the
applicant in the present case simply does not wish to declare her affiliation with a constituent
people, with which she is actually affiliated by her crigin.

19. [n § 31 of the Judgment in the case of Zornié v BiH, as regards the argument of the
respondent party that the applicant could at any time choose to affiliate with one of the
constituent peoples, the Court observed among others: “...There may be different reasons for
not declaring affiliation with any particular group, such as for example inlermarriage or mixed
parenthood or simply that the applicant wished to deciare herself as a citizen of Bosnia and
Herzegovina. While it is not clear what the present applicant’s reasons are, the Court considers
them in any case irrelevant. The applicant should not be prevented frem standing for elections
for the House of Peoples on account of her personal self-classification.” In relation to this, the
respondent party notes that the applicants Sejdi¢ and Finei, for objective reasons, that is, for
their respective affiliation with Jewish and Roma national minority could not declare their
affiliation with a constituent people. Unlike in the case of the applicants Sejdié¢ and Finci, no
similar objective impediment exists in the case of the present applicant to declare her affiliation
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with a constituent people. notably 1f she indeed has 4 seribus intention Lo run for the Presidency
of Bitd or the THouse of Peoples of the Parliamentary Assembly of Bill. However, it is guite
clear fram the application in this case that the applicant has no such inteation, but uses the
application, which in its nature is an actio popuduris, o express her general discontent with the
Constitution of Bill which recognizes the categories of the constituent peoples and “Others”.

20 The position of the Chamber, as worded 1o § 31 of the present Judgment, in the
semence: “The applicant should not be prevented from standing for elections for the House of
Peoples on account of her personal self-classification” in fact means that everyone, including
members of the constituent peoples of Bosnia and Herzegovina, would be incligible to stand for
clection to the Presidency of BiH or the House of Peoples, should they decide, on their own and
af their own will, not o declare their affiliation with a constituent people, and that based on
such a free decision of theirs, which they may change at any time, they can claim before the
Court to be victims, no matter whether they indeed intend to engage in politics and run for
eieclions. Such an extensive, unrestricted by any criteria interpretation of the victim concept,
poses a threat 1o the existing mechanism of human rights protection as established under the
Convention.

21 I bas been simply neglected in this Judgment that the Convention system does not
provide human rights protection in absiracio, mercly because individuals or proups consider
that a particular legal provision is in conflict with a provision of the Convention. In ils case law
the Courl has admitted certain cases of individuals or groups claiming to be affecled or that they
arc highly likely to be affected by certain acts or practice of state authorities and thus suffer
violation of some cof the guaranteed rights. However, even in such cases, the victim concept was
not interpreted so broadly as 1o include any individual who could conceivably be affected by a
measure or an act of the state, without any objective criteria, facts or evidence which would
make such a possibility likely. Individuals must show that the measures complained of have
been applied Lo their detriment (sce for example, Leigh and others v. The United Kingdom,
app.no.10039/82, Decision of 11 May 1984,

22, The victim status is a condition sine gue now for admissibility of an application before
the European Court. As the present applicant failed to show that she is a victim, the respondent
party submits that by declaring her application as adimissible, not only has the Court expanded
its position regarding the victim concept, bul also made a significant departure from its
established case law. This position taken by the Court is not only to the detriment of the
respondent parly but also raises the issue of the interpretation of the “victim™ concept in all
future cases, The question arises as to how will the Court in its future cases define the circle of
persons entitled to file an application, in particular when it comes to cases that open extremely
sensitive issues from the realm of constitutional law in the context of compliance with the

Convention.

b) Vielation of the key principles underlying the Convention system, the subsidiarity
principle and the principle of margin of appreciation, in applying Article 46 of the
Conveation in the Chamber’s Judgment.




23 Respondent party Nirstly notes that the present case, for the very reason that it concerns
the core of the country's constitutional and lepal system and that it originates from  the
application that is an actio pepularis in its essence, is absolutely unsuitable for the application
of Article 46 of the Convention, as has been done in the present Judgment. There is currently
Just onc more similar case pending before the Court apainst Bosnia and Herzepovina,
originating from an application submitied by Samir Slaku, an Albanian by ethnicity, who also
compiains aboul the existence of the contesied constitutional provisions that make him
meligible 10 run in election o the Presidency of BIH o the House of Peoples. Accerdingly, it is
nat arguable that, because the Sejdi¢ and Finci Judgment has not been execuled to date future
effectiveness of the Convention mechanism is jeopardized, especially 1f taken inlo account that
only a minor number of persons can have the status of a victim in similar cases and claim to be
affected by the contested constitutional previsions.

24, In the present case, the Chamber decided to consider the case in terms of Arlicle 46 of
the Convention and thus the Judgment at issuc in § 43, among others, states: “However, now,
more than ciphteen years afier the end of the (ragic conflict, there could no longer be any reason
for the maintenance of the contested constitutional provisions. The Court expects that
democratic arrangements will be made without further delay. In view of the need to ensure
effective political democracy, the Court considers that the time has come for a political system
which will provide every citizen of Bosnia and Herzegovina with the right to stand for elections
to the Presidency and (he House of Peoples of Bosnia and Herzegovina without discrimination
based on ethnic affiliation and without granting special rights for constituent people to the
exclusion of minorities or citizens of Bosnia and Herzegovina.”

25, The respondent party holds that the position of the Chamber, as expressed in § 43 of the
Judgment, exceeds the jurisdiction of the Court, directly breaches the principles of subsidiarity
and margin of appreciation, encroaching direclly upor the sovereignty of a State Party to the
Convention. In this Judgment, the Chamber fulfy assumed the role and competencies of the
national authorities, concluding that eighteen years afler the end of the war, there could no
longer be any reason for the maintenance of the contested constitutional provisions, and stating
that they consider that the time has come for a palitical system which will not grant special
tights for constituent people to the exclusion of minorities or cilizens of Bosnia and
Herzegovina. This conclusion is in contravention of the very essence of the Dayton Peace
Agreement which is exactly about granting special rights te constituent peoples, as a condition
for the achievement and preservation of pcace and stability in Bosnia and Herzegovina.

26.  In this respect, the respondent party deems it important to reiterate that the current
constitutional order of BiH was established by the Dayton Peace Agreement reached afler
one of the most destructive conflicts in the recent history of Europe. The nature of this
conflict necessitated a compromise solution among the three constituent peoples, which was
achieved by the drafting of the so-called Dayton Constitution. Provisions of the constitutional
and electoral system of Bosnia and Herzegovina are justified and proportionate to the
objective pursued, namely the establishment and preservation of peace in the country,
through equal participation in power of the threc constituent peoples. Also, in the Sejdic and
Finci v. Bosnia and Herzegovina the Court held that that there was no requirement under the
Convention to abandon totally the power-sharing mechanisms peculiar to Bosnia and



iHerzegovina and that the tme might stil} not be ripe for a political system which would be a
simpie reflection of majonity rute (see § 48 of the Judzment),

27 Amendments w the Constitution of Bill, as part of an international peace agreement,
is inseparably linked to the post-war development of Bosnia and Herzegovina and the
creation of a favourable political and social ambience and mutual frust between former
warring parties. Thal suid, the respondent party notes that historical circumstances under
which the existing constitutional provisions were created must be taken into accounl, and
particularly the fact that the division of offices in the state bodies between the constituent
peoples is a central element of the Daylon Peace Agreement, whereby the four-year armed
conflict was finally ended and replaced by pcace. The existing solutions regarding the
composition and the manner of election of members of the Presidency of BiH and delegales
10 the House of Peoples of the Parliamentary Assembly of BIH constitute a guarantee of
equal representation in power for the three former!y warring parties, and presently the three
constituent peoples. Any change of the existing constitutional arrangements, no matter how
Justified its objective may be, could disturb the hard-to-establish balance in power sharing
between the three constituent peoples living in BiH, which indicates that an extremely
sensitive and complex issue is at stake. Therefore, despite the efforts of the national
authorities supported by the international community, no common position has been reached
on the proposed constitutional amendments and modifications to the tripartite structure,
envisaped as the guaranior preventing the predominance of any constituent peopie in BiH in
the decision-making process.

28. Amendments 1o the contested provisions of the Constitution of BiH are inevitably
conditioned by the development of the political and social relations, crecation and
maintenance of trust among the pcoples of Bosnia and Herzegovina and reaching a political
consensus, which constitutes a normal process in any country Member State of the Council of
Europe. This natural process cannot be substituled by the application of Article 46 of the
Convention in the manner as done in the Judgment at issue.

2%, Respondent party recalls that despite the fact that the subsidiarity principle is firmly
incorporated into the Convention supervisory system and the Convention case law as
developed by the European Court, the third High Level Conference on the Future of the
Eurcpean Court of Human Rights held in April 2012 in Brighton, United Kingdom,
concluded that for the purpose of transparency and accessibility, a reference on the
subsidiarity principle, as developed in the Court’s case Jaw should be included in the
Preamble to the Convention. The Brighton Declaration (2012) highlighted that the
Convention system is subsidiary to the protection of human rights at the national level and
that nationai authorities are in principle better placed than an international court to evaluate
local needs and conditions. The principle of subsidiarity must be applied so that the States
Parties may choose how to fulfil their obligations under the Convention (§§ 11 and 29b of the
Declaration).

30.  In addition, the Brighion Declaration repeatedly states that “the jurisprudence of the

Court makes clear that the State Parlies enjoy margin of appreciation in how they apply and
implement the Convention, depending on the circumstances of the case and the rights and
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freedoms engaped”™. The margin of appreciation goes hand in hand with supervision under the
Convenlion system, and the Cowt must “have due repard™ to it (§ 11 of the Declaration) that
is, it must give greal prominence to this doctrine and apply it consistently in its judgmenis
(§12a ol the Declaration). The Brighton confercnce concluded that, for the purpose of
transparency and accessibility, a reference on the subsidiarity principle, as developed in the
Court’s case law should be included in the Preamble to the Convention.

31. The position of the Chamber, as expressed in § 43 of the Judgment at issue, directly
encroaches into the sovereignty of the country and is in direct contradiction (o the Brighton
Declaration which gives special attention and importance to the principles of subsidiarity and
margin of appreciation. Pursuaal to the Brighton Declaration, through Protoce! 15, these twa
principles are included in the very Preamble 1o the Convention, which clearly demonstrates
the significance of these two principles in the Convention's supervisory system. Should this
Judgment by the Chamber become final. any State Party to the Convention will potentially be
exposed {o this kind of blatant breach of the subsidiarity and margin of appreciation
principles and encroachment into the sovereignty of the state, in very sensitive and complex
cases that concern the core of the constitutional and legal order and political system of States
Parties to the Convention.

I CONCLUSION

32.  In accordance with all of the foregoing, the respondent party submits that this case
includes important issues that concern the inferpretation and application of the Convention and
its Protocols, as well as a serious issue of general interest, and therefore, this case merits review
by the Grand Chamber of the Court.

33.  Accordingly, the respondent party requests that a panel of five judges of the Grand

Chamber admit this request and adopt a decision to refer this case to the Grand Chamber for
their review,

Agent of the Council of Ministers of Bosnia and Herzegovina
Before the European Court of Human Rights

" Monika Miji¢
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