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PARLAMENTARNA SKUPSTINA BiH

- Zastupniiki dom -

SARA. IEVO

PREDMET: Odgovor na zastupnidko pitanje - dostavlja se

Vijece ministara Bosne i Hercegovine, na 79. sjednici odrZanoj 3.11.2016.
godine, utvrdilo je Odgovor na zastupnidko pitanje koje je postavio Damir Amaut,
zastupnik u Zastupnidkom domu Parlamentarne skup5tine Bosne i Hercegovine.

U privitku prosljedujemo Odgovor radi njegovog dostavljanja zastupniku.

S poStovanjem.
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onemoguiuiu l icima koja se nisu deklarisala kao pripadnici nekog od ,.konstirurivnih naroda" da
se kandiduju na izborima za Dom naroda i Predsjedni5tvo treba procjenjivati nasprarn pomenure
istorijske pozadine. Vlada je smatrala da.1oi uvijek nije vrijemc za poliridki sistem ko.ii bi bio
samo odraz vladavine veiine, irnajud,i posebno u vidu istaknuti znaEaj mono-etnidkih politidkih
partrja i trajnu me(lunarodnu upravu u Bosni i Hercegovini.
35 Vladaje pozvala Sud da napravi razliku izrnedu predmetnog studaja i sluEaja Aziz (gore
citiran): dok su turski Kiprani koji Zive u oblasti Kipra pod kontrolom Vlade, sprijedeni da
glasaju na svim parlamentarnim izborima, driavljani tsosne i Hercegovine koji pripadaju grupi
,,ostalih" (kao aplikanti u predmetnom sludaju) inraju pravo kandidovanja na izbarimz za
Predstavni6ki dom Elosne i Hercegovine i entitetska zakonodavna tijela. Vlada je zakljudila da je
razlika u tretmarlu opravdana u odredenim okolnostima."

Sto se tide zahtieva za dostavljanjern podnesaka koje je tu2ena strana dostavila Sudu u ovom
predmetu, pods.;ecamo da 1e Ured zastupnil<a vei ran ije, u rijeku postupka pred Sudorn, dostavio
g. Arnautu sve podneske koj i su u ovom predmetu upuieni Sudu. Naime, svi podnesci upudeni
Sudu u ovom predmetu su g. Arnautu dostavljeni uz dopisr Ureda zastupnika od 11.05.2009.
godine kojim je g. Arnaut bio pozvan da sudjeluje na javnoj raspravi u ovom predrnetu u timu
Bosne i Hercegovine, Gospodin Arnautje svojirn dopisom2 od l6 05.2009. godine odgovorio da
nije u mogr.rinosti prihvatiti poziv za udeiie u javno.i raspravi te istakao daje njegovo ekspertno
miSljenje da u gornjem prednretu ne postoje validni pravni argumenti iz oblasti ustavnog prava i
meclunarodnog javnog prava na strani tuiene, te da su zahtjevi aplikanata u potpunosti pravno
utemeljeni i opravdani.
Kako su podnesci tuZene strane, a koji se traZe postavljenim poslanidkim pitanjem, vei ranije
dostavljeni g. Arnautu, smatramo da nema potrebe da ih se ponovno dostavlja.

II. Predmet,4 xra Zornii protiv BIH

Argurnentacija koju je tuZena strana ienijela pred Sudom u ovom predmetu je sumirana u
todkama 14.?4. i  25.Presudeusludaju Zorn i iprot ivBIHodl5.07.20l4.  godine,kakosl i jed i  :

| . .', Vlada je iznijela nekoliko prigovora u pogledu dopu5tenosti prituzbi. Prije svega, Vlada je
navela da Bosna i Hercegovina ne moZe biti odgovcrrna za spome ustavne odredbe jer je Ustav
Bosne i Hercegovine dio medunarodnog ugovora. Daytonskog sporazuma.

Nadalje, aplikantica nije aktivno ukljudena u politicki Zivot tuZene drlave. Ona je sudjelovala
na izborima santo jednom, i to 2002. godine. kada se bezuspje3no kandidirala za Parlatnentarnu
skup3tinu Federacije Bosne i Hercegovine. Prema tome, aplikantica ne rnoie tvrditi da je ,.Zrtva"

'Dopis Ureda zastupnika od L1 05,2009, u pr i logu

I Dopis g. Arnauta od 16 05.2009 u prilogu
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povreda koje navodi. Na kraju,Vlada je istakla da aplikantica rrije iskoristila raspoloZive domaie
pravne lijekove za svoje prituZbe, a posebno, apelaciju Ustavnom sudu,

2- Y lada je navela da je postojeda ustavna struktura u Bosni i Hercegovini uspos ljena
mirovnim sporazumom koji je uslijedio nakon jednog od najrazomijih sukoba u novijoj
evropskoj historij i. Njegov kajnj i cilj bila je uspostava mira i dijaloga izmedu tri glavne etnidke
skupine - ,,,konstitutivnih naroda". Vlada je srnatrala da spome ustavne odredbe kojirna su
osobe koje se ne izja$njavaju kao pripadnici jednog od ,,konstitutivnih naroda" isklju{ene iz
lnogucnosti kandidiranja za Dom naroda i Predsjedni5tvo, treba ocjenjivati imajudi u vidu takav
pozadinski kontekst. Vlada je ustvrdila da joS nije sazrelo vrijeme za politidki sistem koji bi
jednostavno odraiavao vladavinu veiine, posebno imajuii u vidu znadaj mono-etniikih
politiikih partija i kontinuiteta medunarodne administracije u Bosni i Hercegovini.

3. Nadalje, Vlada tvrdi da aplikantica u prednretnom sludaju nije pripadnica bilo koje
.,manjine", vei je svojom voljom odludila da se ne izja3njava kao pripidnica niti jednog od

,.konstitutivn ih naroda". Ona u sv doba mo2e promijeniti tu odluku ukoliko ieli sudjelovati u
politiEkom Zivotu Bosne i Hercegovine."

Na traZenje dostavljamo podneske koje je tuZena strana uputila Sudu u ovom predmetu kako
sli jedi :

- Pismeno izjainjenje Bosne i Hercegovine o dopustivosti i meritumu od 12.07.2013. g.r ;
- Dodatno izjainjenje Bosne iHercegovine od 17.03.2014.9.4;
- zahtjev Bosne i Hercegovine za podno$enje sludaja Velikom vijeiu Suda iz oktobra 2014.

godlnes ( Zahtjev nije prihva6en od strane Suda, te je presuda postala konatna
15.12,2014.  godine) .

r U prilogu

rU  p r i l ogu

'U pr i logu



BOSNA I HERCEGOVINA
Ministarstvo za ljudska prava i iebjegtice
Ured zastupnika/agenta Vijeda ministara
pred Europskim sudom za ljudska prava

SARAJEVO

Broj:Ap 2 /08
Sarajevo, 1 1.5.2009. godine

Gosp. Dr. sci. Damir Arnaut

Zgrada Predsjedni5tva Bosne i Hercegovine
KABINET CIAIIN PREDSJEDMSWA gIH

gosp. SilajdZii Harisa

Prcdmet : Poziv za u6e5de na jevnooj raspravi pred Europskin gudom
za ljudska pnava u predmetu App no. 27996 106 i App no. 34E36/06
Sejdid and Finci v. Bosnia and Herzegovine u svojstvu savjetnika

Po5tovani,

Cast mi je pozvati Vas da se pridruZite timu odbrane na strani tuZene Bosne i
Hercegovine u gornjem predmetu pred Europskim sudom za Ijudska prava u svojsfvu
savjetnika (counsel) u javnoj raspravi koja ce se odrZati dana 3.6,2009.9, pred
Velikim vijecem Suda u Strasburgu .
Sve bo5kove vaSeg boravka u Strasbourgu kao i avionskih karata snosiCe V.lada
Federacije Bosne i Hercegovine koja vas je predioZila za savjetnika u timu odbrane .
U prilogu dostavljamo Vam prijevode pisama Snda , odgovore Agenta , prijevode
izjaSnjenja umje5aEa i zakljudak Vijeia Ministara BiH ,

Molimo da dostavljene materijale proudite i podetkom iduce sedmice dostavite VaSe
primjedbe i sugestije , ukoliko ib imate u pismenoj formi . Zastupnicima Ce od velike
ponoCi biti naroEito VaSe pomavanje medunarodnog prava i pololaj Predsjedni$tva
Bosne i Hercegovine u pravnom sistemu po Ustavu, zakonu i podzakonskim aktima.

Sredinom iduce sedmice zastupnici 6e organizovati radno konsultativni sastanak sa
svom Clanovima tima radi dogovora o nai.inu zastupanja i razmjene ri'riS[enja o nekim
otvorenim pitanjirna ovog sluiaja . Naii kontakt telefoni i adrese su : 033 554 725 ,
e-mail : monika.m i i ic@mhrr. gov.ha i zikrcta.i hrahimovic@mhn.gov.ha .

Primite izraze mog visokog po5tovanja i uvaZavanja !

jmik zastupnika/agenta
BiH pred Europskim sudom

za ljudska prava

t,



Damir Arnaut
Musala 9
?lfiXl Sarajevo

B O . i  l , r  A  t f i E t r c L G o v t N A
MIITISTARSTVO ZA LJUOSXA PRIVA I  IZBJTGLICE

uREo zAsTt lpNi ' (A/AGENTI  V j . rEDA M0 STABA BiH
PRED EVROI'SKIM/EUPgPS(tM SUCOM ZA UUOSXA PMVA

BOSNAI MRCEGOVINA
Ministarstvo za ljudske prava i izbjcgtice
Ured zastupnika./agenb Vijeca miuistara
pred Evropakim sudom za ljudska prava
SARA"IEVO

o/r gmp. Zikretl lbnhimovid
Zamjenik zastupn ika/ngenta

16. maj 2009. godine

Predmet: VaI broj: Ay 7 | O8

Po5tovana gosp. Ibrahimovii,,

U posjedu sam Va5eg pisma od I1.05.2009. godine u kom me grllzivate da se pridnr2im
tirnu odbrane na strani tuZenc Bosne i Hercegovine u predmetu App. No. 279961M i App
no. 34t36/06, Sejdid and Finci v. Bomia and Hetzcgovina pred Ewopskim sudom za
ljudska prava u svojswu savjetrika (counsel) u javnoj Espravi koja de se odrfuti dana
3.6.2009. godine pred Velikim vdecem Suda u Strasburgu.

Koristim ovu priliku da Vas podsjetim da me je Vlada Federacrje BrH, na svojoj 100.
sjednici odrZanoj 29- apnla 2009. godine, iinenovala za ekspera iz t$hsti.qstarmogpr-avl :i
ispred Vlade Federacije BiH u vezi sa gor4iim prednaetom (Odluka br. 03/05-05-
47812009-DD). Takoder, tokom mojih konsultacija sa predstavnicima Vlade Federacije
BiH koje su prethodile mom imenovanju, usagla3eno je da ce se moja uloga upravo i
ograniditi ru pruianje eksperhog mi5ljenja iz oblasti uscavnog prava Va5em uredu ispred
Vlade Federacije BiH u vezi sa tim predmetom.

Nisam, stoga, u mogudnosti prihvatiti Vai poziv da se pridruZim timu odbrane u ovom
predmetu, Prije svega, odluka o mom imenovanju ne rukljuduje:tu vrstu .anganZmana.;
Takoder, od jednake vaZnosti je dinjenica da je moje ekspertro mi5ljenje da u gomjem

s: j/ 6.:, ;4'.)
Crg. jed Klasil ozna'ra tlecJn, broj Erol prrloga

fi2 ;n)t



predmetu ne postojc validni prawi argumenti iz oblasti ustavnog prava i medunarodnog
javnog prava na strani tuZene, te da su navodi i zalrtjevi aplikanata iz tih obtasti koji se
odnose na meritum predmeta u potpunosti pravno utemeljeni i opravdani. Ovo moje
ekspertno mi$ljenje je detaljno obrazloleno u prilogu ovog dopisa.

Iako bi bilo moguce rapraviti validnu praynu argumentaciju za potrebe tuZene u pogledu
pitanja nadleZnosti Evropskog suda za ljudska prava za r:izrravmje ovog predrneta,
konketno u vezi sa pianjem iskori5tavanja domaiih pravnih lijekov4 jo5 jednom
podsjecam da me je Vlada Federacije BiH imcnovala za eksperta iz oblasti rmtrut og
ptova, te nisam u prilici upu5tati se u tu v$tu argumontacije,

S obzirom na gore navedene Einjenice i moje ekspcrtro mi5ljenje o rneritumu prcdmeta,
nisam u mogudnosti odaryati se na VaS poziv da se pridnrtim timu odbrane u torn
predmetu. U skladu sa odlukom Vlade Federacije BiH i mandatom koji mi je Wada
Federacije BiH povjeril+ medutim, ispred Vladc Federacijc BiH u prilogu Vam
dostavljam svoje ekspertno misljeqie iz oblasti ustavnog prava u vezi sa meritumom
navedenog predmcta.

S obzirom da su radni jezici Ewopskog suda za ljudska prava engleski i tancuski, te da
jc Vijece ministara BiH od Vlade Federacije BiH ekplicitno traZilo imenovanje cksperta
sa visokirn st€periom poznavanja engleskog ili francuskogjezik4 pretpostavio sam da ce
Vam biti korisnije ukoliko Vam to mi5ljenje dostavim na engleskom jeziku. Osjecajte se
slobodnim da me kontaktirate ukoliko Zelite da Vam isto dostavim i na bosanskom jeziku
ili oko bilo kojih drugih pitanja.

S po5tovanjem,

Damir Arnaut

Vlada Federac,je BiI{, n/r g. Isnet Trumi6, Selaetar Vlade
Ministar$tvo za ljudska prava i izbjeglice BiH, n/r Ministar Safet Halilovid
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I  I l re ol i icc of- lhc r\gcnt ol ' thc ( ' tr tnr: i l  oJ' \ , i rnistrrrs bcl irrc: thc l i rrnrpcan ( 'ourt of '  I  luman
ll i r l r ts rcccitcd l i r t '  obsclvation:; thc i lppl icir t i trrr i ro 36tl l /(Xr ol ' thc appltcar) l ,  Mrs Azra 

'J.orni(

lcrsus lJosnia atxl I lctzcgovina on 27 lvl ;rrch l{ i  I i .  
' l  

hc aFpiiclr)t  is a profcssor ol 'socjologS,
I ionr Saraicr ' 'o born i tr  l9-57 c11;1!st*,1 rr i t tr  i l rr :  ( ' t rr i  st i lut iorul Coun of ' I losnia ard I lerzcgovina.
Shc cornplains of a violat ion of hunrarr l igrhts hccausc, dcspitc bcing an activc nrcmber- oJ'a
plonrincnl gt l i t ical panl on the pol i t i r : i r i  . \celtL'  (r l  lJosnia ancl I  lcrz.cgovina. nantcl),  Souial-
t lurrocral ic Part l '  of Bi l  I  ( in shorl SDI))- accolt l i lg to the ( i)nst i tut ion of Bi l l  und l ; lccl ir-rn Lau'
of Bi lJ. $he cannot extend her candidric) l i r l  a nrcnrber of thc Presidency ol '  Bosnia and
Il,,:rzcgovina or a delegale in the l{ouse ol'I}coplcs ol"the Palliamcntary Assembly of Bosnia and
Ilerzegovina oull' because sbe has no1 declarcd hcrself as a member of one of the three
uonstiluent peoples.

2. The applicant believes that such above stated regulations violate her human rights in respect
of the rrght lo free elections as gua-ranteed under Article 3 of Protocol I aud Article 14 of the
Convention and the right to non-discrim inatiorr a.s guaranleed by Article t of Protocol No- l2 to
the Convenlion.

3. The European Court lor l{uman Rights foru'arde d the application to Bosnia and H govina
and called on tlre govemment of Bosnia and Herz-egovina to submit writt€n observations on the
statemenls of the application and the stalemenl of iacts surnmarized in the Ofllce of the Court's
Registrar and to atrswer the following quesrion:

te-ry exislence of'canslilutionul amangement:; ac'tording to which only those b nging to one of

Herzegovina and to the use of Peoples of rhe Parliamentary Assembly of Bosnia and

EC 20Aq?

4. Proceeding as per the request of the Courl, Bosnia and Herzegovina hereby submits written
obseivations on the instant lication answering the question posed.

l l . FACTS

5 The statement of facts and case descriptiou as
based on the allegations in the applications and
respondent party.

prepared by the Office of the Court Registrar
enclosur€s thereto are not disputable for the

6. The respondent party deems necessary to supplernent flre statement of facls in the instant
ffise, as lbllows:
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l,cr lcra{i ,*tr  oi l l i l  I  in thc gcncra} t lcr: t iotr: :  i l i  2()(}- l  111i nt)t) rrrr lr l  l i5l  votcs l i l t ts l iaving lai l tci  t t t

ntcct l l rc rcqtr i l t ,d t lu,rt i r  r i l  . ,olcs i i rr  l  r lclcgirtc xr lr l  icJ)r( 'scntJt i i ,c tr l ' l - l ) l )  in that lcgl.s. lat ivc: bodS'

1;1 j l11 ,rcd :ru\ olhcr lcgislat i lc hodv Ji:rr uhieir sl l , , '  u,rs a canti i t lalc $ slatct i  i rr  hcr appl ici t t iorr.

ln t ,1Jitrg1. slrc is ;r i t6c1 a mcl1bcr i) l 'au\ 1;1] 'rniL r i i inrrr ir) '  n()r ( l id sirc dct. lurc hcrsel l-us (\r] t  ]n

thc ap1-' l i i :n1i11n i tsr l l .  l rr  tJrc appl icir t i66 arrd at lucltrrcnls I l ic] 'clo, i t  is r:ot statcd uhcthcl t i ]c

applicr int ])arl ici falcd in thc 2006 and ?0 l0 cl i :clLrrns ir)- a rncnlbcl '  of '  hcr ; .rol i t icol pirrtY or

indcpctr i lcnl lr ' .  st i  i t  can bc assuntcd that shc cl id not

7. 
-l-hc 

rcspondent parl1, reminds of tl.rc lbct thal ar:cor"dirlg 10 the statistics irr thc latesl ccn-sus

11-ior.ro i992 in tsi l i ,242.68? per$ons deciarci l  ihcntscivcs as Yugosiavs. whilst 104'419

Tbe category of ,^Others" consistcd <;f 2,4 Yo ol'tlre population declarcd nnd 5,5 o/o as Yugoslavs

8.  Py io r lo thc f i l i ngo f theapp l ica t ionrv i th l l i c l iu ropcanCour to f  I lunranRights , the  app l ican t

did not approach *),  other- iody of jrrci icial brancir in Bosnia and l lerzegovina seeking t lre

protection ofhcr rights thal are allegedly violated

III RIiI,I'VANT I,AW AND PRACTICE

9 A1 rhe t irne of 'rhe f i l ing of the appiical ion r.r ' i th the l iuropean Court OI: I lunran Rights and at

the time q,hen thc alieged violatir:n of rights occurred, the foliowing internatronai lreaties arrd

domeslic rcllulatiorrs tvcre valid and irr forcc in thr- territoq' of Bosnia and llerz*govina:

eedonrs

Arltt:le J

i? t to free clections

choice oJ the legislature.



';',!::,'!::,',i:' \it' u to !rta ('riltt'rrtitttr.frtr trtr i',rtt'i'tirttt ftJ Iruilton Ri1;rt]' rnr r:'nutrnnretrta!

t l r i , t , ,  i
( i t t lr tt r / lt t r t h i I ; t { i, t t t, t / r / i.t c. i. i rn i rrq / it t n

m, Jiuhlit: aulharil, on un1,grurtncl ,tut,h t.r tltrstt,

'l:';::!:',:,:,";;'J,!,"::;';:::I:rzesos'intt 
Anut'r It/ tt rtte Gen,:rat !'ranrcwork Agreenrenl

PIIE.4NlT}L]:

lJalt'd on re.rVct.l fitr lnrnton dignily, Iiherry, rtnd t:quoiity,
Dedicoted to pcttc.c, jttsti<,a, !olerance, und rettntci/iotion,

i:;i::::("::;;i:;;::;!,:; _f::,,|!.ln*,,,o, 
insritu,io,lr and ldir procedure:i best proctuce pca,:eri,t

t )

e lnlcrnalionsl Covenunts ott Civit
Rights, aru| the Declararion on (hr:
r and Linguistic A{int,ritier. as n all

tn ,\epte mber g, I g9J, a*l in v, 
.l?srk 

on

Article II

Human rights ancl .fundatnental freedoms

I iluman rights

Ievel of internstionaf lv
shall be a lluman Rights
the General Framework

H



{r

)  I t t l t t  tnt t t '  t t t l  . \ t  nddr. lJ

l  l r  r i ,g l t t :  t t t l  i r t t '  ont l  l  lor th in t l t , '  ! . t r t4n. .u i  ( ' / ,ntvnt ,  n f t t r  thc Prt ipt  t tor t  n l  l  lunt , tn

lli.4ht: uttd l'ttnt*mtntul l:raeclom,,; .trttl it.\ i ' i 'tttut'ttls tltill u1t1tl1' dit'ctt11, in lkt,rtzitt trtul

lltr:t,ttot'iutr 
'l 

he.w thull lwt'e pritn.it-t,ot:t,t" lll t)th(r l \

i i ',ntuut'ulittn ol righl;

'1ll 1x'r.sun,t v'ithin rhe tcrribt)t ol Rtt,vtitt ttul Jlu iegotttna lhull ( l !he huwun rightt tutl

f t.rndumt'nlul fr(t(klms rc/Ln^cd te in puntg-u1th ] thot,e, thcsc include..

( . )

1 Non-Discritniwttion

Tltc e ryoynrcnr ol the r ts and /reetlont:; ltrovided ,/?rr in thi.r Article or ift the internulional
egrccmenlr; Iisted in Annex I_to lhis Conslitution shdll ha secured to t l persons in B<tsniu und
Iterzegovinr withou! discrintination on utl ground su(h as iex, race, color, languoge, religion,
political or other opinioil, national or sacia! origin, assorcialion wilh a nafiond! nrinorily,
properly, htrth or other .sltttus.

(t. Implententaliun
IJosniq and Herzegovinu, and oll courls, ugent:ics, Eoverhmenlal o ns, and in,rtrumentulit ies

7 Inlernal ional Agreements
]Jo.t'nio und lTerzegovina shall remain er herome rty io the inlernalional agreements listed in
Annex I to lhis nstitulion.

(  . . )

Article lV
Parl i anrc n! ury Asse mbly

Represenlal ives

I. use oJ Peoples

ska.



I

l t t  . \n i+ l t t 'nthir t  t t !  l l t t  l ] ' t t tsL r l  ! ' ro l t l t ' t  s i t t r i i  tut i t ! t t  i t t '  ( t . ! t tor  t ,  ls t r tvtLtvd thut ut  l tust  !hr t ' t

l i l .s t t i rL I i t t t  (  r ' r t t t t .  t t t t t l  l l t r , . ' . ,  Su h l ) t l r tut t ' t  Lt t ' t .  t l t  c . \ t ,n l

-" I loirw rtl Ili ' lttst'ntutit't.r

I h<' l[oute rtl Rt prc.rc tt! ttt iva.t :;hull ttnnpr!.:t' .l] l '!t'nthcr:;. tvtu- lhird,t .alc(t(d lroni !ha larritory

ol lhL lt,dcrttlion. otrt'-lltrri lram thc t(rt itut.1, tt! tlrt |iepuhliku Srplku

u) l'ltmfurt of tht' ltoutc ol llcpre san!tr tn:i.t t sluti! ba directt'y clertcd fiom their Enlily in

tt((or(htiiLt,v,ilh un (lcctiDn luv,to hr tftl ptt:l h.t'tite Purliumenl , Al;.vembly 
'l 'hc 

first elccli(n,

h) / nnioritr rt/ ull menrhars e lected to tht: !loulc tt/ llepre"'enlat ive s shall conqri.te a quorum .

( .  j

Arlitl*t tr'
Pre,sidency

'l'he 
l)rcsidency ol Bo.vnio and llcrzegttr,intt ,yhall (on.:iisl oJ lhrcc mher;^; one Bosniac ultd

one (:r(]at, cuclz tlirectly elecletl fr<tm thc tlrt itor)., ol thc Fetlerathm, und one Scrh directly
eiected liom thc territory o/ the Repuhlika,\rpska

) Elec'tion ancl Ternt

Assemhly. T'he firsl election, however, shall tuke pluce in accordance wilh lo lhe Generul

( . . . J

d ) Election La$, of Bosniq and rlegotina

follows:
( . . .  )



Artir l t '4. /11 {\  /-?

. : 1 t i i t n |a7n ' l t t | t t t | | | | | | L l i i i t / { , : | u l l | : t t h l t r I h i ' : o r l u l | | ] | i l | t | { | ( | t t f r t ax | i i l <n l t n l l u ! t r l ho l t t l t t t '
t / t i r t l f i r r ( l . i . j l . h l l \ ! ) r i 0 ] ' l o | I v c l L l . | i l l t t u i r | i t | \ l h t | i i | ) r 1 | i t t l l 1 ( 1 r t t t | t . ! : i t l I . t t . t l u , ( l l i f , \ \ . , t ( i ( } l I | ] [
irlt ttttlritliutt tnrnthcr, Llutc nrl:iyrrut.r'rt, oJ th., ukl<'!rrr{l{t (u tliiut(
'l 'he ( tntni lilttt tn l'onzni:;situt of Ru:;trtu tr J Jl(E(to\;utu :lwll L(rtih/ the )li.uttorl i.l ttn
indeptntlent t turJidulc for purtitipution in tlx' (l(tton) if lhe oppliturion ntee[:; lhe rcquirentcnl,r us
c.ttuhlithcd hr thi: lav nol luttr lhun u,ithift l5 i.lu.1,.t Jollt:r.'ittg the duk tht, uppl icat i<tn is rat:civ(d

lJ the ('t,trtrul l',ltt titut (itntmis,^ion oJ Basnio iuttl !ltr;cgutittu t'cjcct.\ rh( ( Iicution, thc ul4tliiunr shall

deo.tiott tt'illttn tv\t (2) days.lrom the date oJ ra*i)t ol thc detisitm 1hc l'Ltntal Electton Conni.rsion a/
Bovniu utri I l.'rt(got4tra shull muke a dcLu;itttt tt,ithin tJruc (3) day,r ./rom the dale af reuiltt uJ the
reque:il.

Articla 4.17

nece.\s ry doutntt'nlution und rnrutittn cs crrahlishcd h), thit law u,ith eut;h applicaliott in order to
ccrtify ils purtit:iputi,n in the elections.

At 4.tg SS 5-7

"7'he cutdidates list shall conlain: lhe name, s.rnran?c ol every can e on lhe list, their perconal

the prestdenr rf the political party ar sidtnts of the polirtcal porties tk the coalition. The statement of

Iists. This statenrcnt must be cer!irted in the way described hy

1n 17E a$pte Paragraph shall be used as the graunds lor lhz exer('i6e of r ts to hold an elected or

Protection of the electoral right shall be secured by the eleaion commissions, Election ncil lor
Oblection.r and Complaints and the ellate Ilivision o/ lhe Cowl of 8lH

( )
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') 
lte ll4tllutt' ])n'i: ttt tf llv ('uurt of Bo.\ni un!i ll{rJCNt)rlinu .thull lte L' u1p(t.'ttl h h rr .tplrcdll

rtpttitrst iet'isirtrt.s uf tlrc ('L,ttrrul l'.1*lirm ('onni.s.tion of llitsuio tttttl lltrzt'gutitta rtr !ltt ttirttt Lltutx il

Itr ()l4t:ttiun utnl ('otnplotnts. An eul :;huli ht, \ullwitletl lo lhc Apltllutc Drvision u/ the {'ourt ol
llrtsttru ntd llarz(R()t itttr no lt lr thun Jiva (5,i tluys uftcr u datisiut tf the Oentrul ]ilactiott ( omuis.tiort o.f
IJtr;niu unl ltrrztgtn'inu u tlta ctoral (.'owrt. il frtr (.|hjectitl.rts and {'onpluint.v it rr<'atvtd.

( )

'l'his 
Lut'v .:ame rnlo.filrt:e on J 4 20()3 und contaln lhe following prcttisions.

Art  29Sz

Arlicle 3

belong to an); o/ three co,istiruant peoples and it shall irtclutle people af tlte same or sintilar ethrric or

hilory and other c ertstrc.\.

BiH shall protec:t the status and equality af ntentbert af national minorilies os /ollor+s Albctnians,

o/ this Article "

r

2. Participants to lhe procee

Articlt I5



L l;r" ( ltut rtf tlr, lhtnu+' r;i !\trytltt ttt
\  | ) i l  #  l l  i , t ! l t t t I

tl. t ix.' t ()ur! tlki r!l i ' t rtd tln, i.s.sttL, l1 !h"
\\tlklt!\ 'I lk, <: (,1t.t ',\ t l?($i.tn rlcptnd: (Artit lt

l i )

/ t ! :  t ' \ t , i t t  , , f  i t  i i .s  u l t , t t t i \ i t1 ' :  t f ik . l t i t  - , i r t i t l r  l l ,  . l  1 ! i  o /  t tn

|. t t r t .". I i I t. t ! i r t t t r t I ( 'url, un.l l!x, cttttL lor ol the lt ':r ' '  n \ ' ltttsr
I' l -j ( ' ) ,tl !ht' ( rn*!ittrtirxt)

] 
'l-ltt'l (ttl.tl1lltti rtdl {'ourt nktl, in eoLlt ptr'tt(ltlur tu:e tfus ule othu purti(q)unl\ in re.rltt r I o/ v,lttnt

thr: ltrinriylt, tt/ uitcrloriul pft)(.('durc urll fu uppliad.

3 l'hLt ('onvilultdlul ('o /!, .l dKC )ott., r or Rtgistrar nuy ruluest other bodics atrJ or4trnirlaiun:;
ttt tuhnit cryffl olhlianr; in vritntl4 or olhcr infarnt ton rclevant to !he deci:tlon o! the Constitutionul
{.'rit.tt't irt each ini,lividual cuse. Written tjxp(rt r)pinions or i Mtion shall not be taken inlo accourtt o/ter
th( cxpirutrcn nJ the time-linit speci/icd fu' !ht: Cottslitutiona! Court in o part.icular request.

I\/ OI}SERVA'NONS ON ADMISSIBIT,ITY

l0 S/ith rcspect 10 the qucstion askcd by the Courl, thc respondenl party will first nrakc ils
obscrvations on thc adrnissibility of thc application. The question is:

existente of lhe conttilutional arrangemenls according to which only those helonging lo
one ol lJxe three " constituent peoplcs" are eligible lo sland for election lo the Presidency

and liinci v. Bosnia and Jlct'zegowna IGCJ, nos. 27996/06 and 3483 6, ECHR 2009)?

ll 1'he respondent party took the posilion that the background of thi$ lication is
corrcsponding rvith the foregoing S t and Finci case in the part referring 1o the solutions on
position of the constituent pcoples as provided in the Constitution, however, the rcspondcnt
party maintains that the concepl of citizens with electoral right who do not fil in the category of
constituent peoples is different from the application iodged, u,hich is why the respondent pany
challenges the adnrissibility ofthe application on several grounds-

12. Irurther on, the respolldent party u,lll present argumerrts that challenge the adrnissibiiitl,of
the application . inter aln on the ground of "ratione personae," which it altegediy failed to do in
the Se7 and Finci case.

a) Inadmissibility ralione. persone and ratione mate e

13. Tlre Constitution of Bosnia dnd Herzegovina does not exist as a constitutional lext in any
of the languagcs of the peoples of Bosnia arrd He govina, and it \rras not adopled in a

Republic of Bosnia and Herzegovina. Republic of Croatia, and the Federal Republic of
Yugoslavia (succeeded by Montenegro and Serbia), under the auspices of st European
counlrics, the Rr-rssian l:'ederation, and the United States of Arnerica" who are also the guarantors



1 t

' l .hrrr.  
i rs pirr l  oi '  i t  pci lcc froc:crsJ. u. i t l tolrt  t l tc pi i f t l ( ' ipl l i ()n i) l  lhc e tt izctts tr f '  l l rrst i i  a irrrd

l lelzcgorirt l  unJ i l .s ci .rnsl i tul iorral antl  I i :g. islut irc lr t i rJics. ir  t l t rcurt)ct l  in l :ngl ish. t l t l l  r" ' r>tr ld in
t l tc Jr i lurr '  l i rr :ct iotr i rs thc ( onstrtut i trrr t 'J ' l : losuia lrr. . l  I  l rr ' , / .cg()\ '  ina. rra: rt i i rrpted in the \ l tr ight

l)altu s(rn Atr . l jasc rrcar l)ayton Ohio- I  )SA.

14 . l  hc ( jovcrnnrclrt -signatories of' thc ( irnvcnll ln arc rcrsFonsiblc ouly lbr l l tc- docu ntculs
thcl ' rdoptctl thcnrsch'cs arrd thal rvcrc in rpplicalron only uiler the signing of the Convcnlton,
and u'hich violate the hLrn.ran riglrts oJ' pcrseus rrudel its .jLrrisdiction. 

'l 
hc slate of llostlia and

llerzcgovirrl clcarly did not adopt Anrrcx lV, n'hich is in application as the Constitution of
Bosnia and llcrzegovina within the pcacc affariqet)tcnt dcfined by thc Geueral Flanrcrvork
Agr.ecnrcnl for Peace in Bosnia and ller;rcgovina 01- 15 l)ecember 1995. According to thrs pcace
agrecmcnt uridcr the auspices of the intc:rnational community, madc by the thrce forrner'
rcpublics of SltrRY, the Rcpublic of Bosn:a and I lelz.egovina continucd its existencc as Bosnia
atrd Ilerz.egovina. having its internal slnrcturr arrangcd by Annex IV of the peace agreenrcnt.
True, Article X of Annex IV in tlre capacity of the Constitution of Bosnia and Herzegovina
allorvs for thc coustituent peoples and cjlizens and othcrs in Bosnia and Herzegovina to nrake
arnendmcnts lo the ConstituLion or adopt a completejy new one in a certain period of tirne. Time,
lrantlcl. and c.ircumstances undcr which such ciranges rnay happen were naturally not defined,
just as adoption of a constitulion is usually not part of a Wace agreemerrt as an intemational
dorounrertl.

l -5. Thus, the burden of adopting a nc,rrr Constitution that should "correct" the initial obvious
violation of international legal norms conccrning the non-constifuent peoples was transferred to
the post-Daytos Bosnia and Hcrzegovina. The tern "constituent". freely interpreted, nright
tnean "conslitutional or constituting", unlike those pcople v,,ho ar e noL determined by thal
categon'. ln the SEdii and Finti case. thc Strasbourg Corrrt specifically confirmed these facts:

"'l'he tonstiiutianul arrat ment.r cantesled m lhe present cuse u,ere nol includcd in the
Agrecd Basic Princiltles v,hich constituted rhe basic outline for whal the future Dayton
Peuc'c Agt'eement vtould connin (see paragruphs 6.1 and 6,2 of the Further Agreed ic
Principles of 26 September 1995) Reportedly. (hc inlernational mediators reluctantlv

,front some af the parties to the confiict .."

would be contrary to the rules of the Convention fbr a state to be held accountable for a
document that violates human riglrts that it did not adopl. Par(icularly in the case of a

role of the Constizution, was not adopted in a democrat.ic way and by the will of its citizens in
thc fashion common among the Signatories of the Convention^ In addition, a state would in that
case be accountable for the consequences of the document's application throughout the entire

*tose righls not only are no1 violated, but are presen,ed and protected, so it is hard to expect
an1' changes in that respect, although they are [o ally enabled by Article X nfthe Constitution.

its partial or complete replacement with a new docunrent are a matter of free political will of
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c j lrzcrrs rr irrr ql. 'gidg.l nl '1(iul i t. * lr i , ' lr < r 'rt l l i l lr inclLidrs t lrc l ir lcl ianrc and thr scopc rrl '
i r l )cn( lu tc , l t \ .  th ich t r lc  : r l l  chamclcr i>-1 ics o1.a le  nrocnr l ic  rors t i tu t j ( )n  i tdoplcd b1 thc i ic :c  t r i l i
( ) ! '  lhc  c t i r lc : rs  lJosni l  i r r rd  I lc lzcgrr , inr ,  as i r  mr : t l lbc l  s l i r l r  o l '  1hc (bunci l  o [ '  l l t ropc.  cvct t
l l t trugfi i1 lr irs thr rrbligirl irrrr lo arruntl thc ( irrrsti luLirur rrithirr or-lc vcilr al ir,:r '  uccccling to t lrc
('ounril r,1 l rr lopr:- nright lrc accounlirb]c I ir: potcntial r, iol l l ion o1'rrglrt that l ir l lorvs f-rot'tt i ts
rrr. l 'n dcnroi:r ir l ic (, 'onstitrrt ion orrlt '  altcr its irdtr1rtiou. lJrlt is uh1' the applicant'.s claints u' ith
rcsi)cc{ to Ilosnia and I lcrzeeovina n)ust bc rciccted as par nrtiane 1\ar.\one.

18 In t l:e ir applications 1o the Court. applicurrts can gcncrall l '  conrplain aboul thc violation o1-
onlS' thosc rip.hls guarantccd to lhcnr hy thc rralional CoDsliLution and laws. In sevcral cases, thc
(l(rurt crnphir)^iz.ed "that it has no autlroritv to'crcatc'thc right that has not already becn madc
prlt of thc national legislation". 1'he applicarit clainrs tlrat she was denied thc righl 10 ftee
eicclions irt a discrinrinatory manncr, becausc shc'refused 1rl decl her affiliation .a'ith orrc of
thc couslitucnt pcoples. Thc applicanr did not claim to bc affiliated with any o1"the rninorities
pursuanl to the Law on Protection of Minolitics' Rights of BiH, unlike the applicants in the
Seidit and l"inci case. 1'hc respondent partv sees no rcasor rvhy the applicant c ot declare
hersclf as bcing affiliated rrrilh one of the conslituent peoples in case she wants to run for officc
in thc lcgislativc authority and thus n'rccl 1he rcquuenrents ofthc national Constitution and laws.

| 9 Thc rcspondent par{y maintains that in reference to the above, the licant chose of her
orttr liee tlill not to subjcct herself to the Election Law that stems iiont the Constitution, u,hich
is udry she ruould not be in a position to claim lhat her nghl to free eleclions was violated and
Iter application needs to be rej ecled ratione nrateriae in vicw of the fact that she lodged her
application to the Court rn,ith respect to the Constitution and the laws that do not affect her
pcrsonalll', nor infringe on her guarantccd civic rights and obtigations under lbe Constilution
and laws of the respondenl party.

20. Thc applicart did not address the don:eslic judicial authorities as regards the alleged
violations of hcr right, not even by fi.ling an application with the Constitutional Court o[ BiH as
the last-instance courl that can render a dccision on claims as regards violation of human rights
guat'anteed by the Convenlion and in case when it is not possible to inslitute such proceedings
befot'e regular courts, that is. when there is no legal rcnredy for a specific situation. True,
applicants at'e under obligation to use only those remedies tlmt are effective and purposeful in
elinri nating thc violation.

21,. The respondent party first notes that the applicant provides no explanation other than an
arbitr.ary clairn Lhat "she had no court or othcr institution to tum to against the r'iolation of her
right to votc and be elected". e applicant docs not invoke any reasons or circumstanc€s that
prevented her from using the legal tools such as an applicaLion with the Constitutionai Court,
lhal is, why such one application would stand no chance of succeeding. She simply refer$ to
Article I 5 of the les of the Conslitutional Court of Bosnia and Herzegovina, which pertains to
specifying u,ho calr be a party 10 the proceedings before the Constitutional Court of Bosnia and
Hcrzegovina. The respondent p 3r sees in the reguiation that the applicant invokes no obstacle
that would hinder the right to a r edy, that is. would hinder an application u'ith the



l - l

( ' r r t ts l i tL l l i t ' t t l r l  (  ( ru f l  l ls  t 'cg i : r tJs \  i { i l ; } l r r ) r l  t l  t i ihrs  ( ) r r  1 l )c  r 'on l r i l l r -  lh is  pror  is i r ln  o l  th t ' l l r r l , ' .  l { '
t l rc  ( 'onst i t t l t j t r t t i t l  ( 'our l  is  the r  cr r  er ic iurcc l l r l t  coni r i r t l ic ls  lhe c la i r l  " that  thr 'apJr l icarr t  l r i t . i  no
at)L l l1  l ( )  l l . l r t l  1( ) " -  bcc i i t :sc  t r r  i tsc l l ' r l  rn i rh ler  l r l l  n ; l l r r r i r l  and l r :ga l  l lc rsoni  l i r  co i r rp la i r r  uhorr t
v i r r la( ions t r l ' i ights  crcor l l | i lsscd hr  thc l r lc rant  pr ( ) r . rs ions n l - thc ( 'onst i tu l iun o l  l l i l l  rwi thout
n-\ r uslricti(,t is (scc ltt: le\ 'anl lan ).

22 
' l 'hc 

rr:spondent fan)' lurthcr. bclicr, 'cs t l i l l .  cvcrl though the i lpFJicanl n()t onlv l jr i l .s 1o
providc rcason lbr non-exhaustion o1'donrcstit '  rcrrrcdics, but lcfcls to a rcgulalion thi. l l  provcs
thc coulrary, tl trccds 10 pr-csent its positicn as rcgurds cllicicncy, purposclulness and avail al'rilit1,
ol.addlc.ssinp, thc Conslitutional Coun ol'llill u'ith lcgard to thc spccific clainrs pre scnlcd b-v.' llic
applicant

23 ln its practice to datc, lhe Constitutiotral Cour{ oi'Ilosnia and l-lerzegovina rcndcred
sevcral decisions as regards election law and discrinrination pertalning to thal rjght. Although
aullroriscd applicants in abstracto, as rvell as the applicant belonging to one of the conslituenl
peoples were nol successful with their human rights violation claims as regards free elections
arrd rron-discr.im inaticln. this does not mean thal thc rcnledy is ineffective or inaccessible.

24. lir u,il, no court lur.isprudencc has bccn cstablisbed wiLh respect to the rights of "others"
as rcgards the violal-ion of right to free elections and non-discrimination. Therefore, the applicant
cannol statc thal her application would bc doorned to fail, The respondenl parly reiterales that
rhc Constitutional Court had opportunities to prcscnl its position only on complaints by menrbers
of one cons(iluent pcople *'hose right to election u'as restricted in t s of their ethnicity in thc
territory ofone ofthe entities, in the case rio. AP 2678/06 from 29 Septenrber 2006.

25. ln two cases (No. ti-5/04 and l.t-13/05) tliat pertained to the abstract conffol of harmory

constitutional arrangenleuls, with tlie European Convention on Human Rights, the Constjtutional
Courl of Bill declared lack of jurisdiction bccause of the controversy related to the
Constitutional Court's jurisdiction to examine the conrpatibility between dre Constitution of BiH
and the Convention, that is, the controversial issuc ofhierarchy bet en those to docunrenls,

26. Unlike these t\ ro cases, in the third cas€ (No. AP-2678/06), in rvhich ir acted r.r'ithin its
appellate jurisdiction, the Constitulional Court exarnined the merits of the case 10 assess whetlrcr
the denial oftlrc appellants' right, in the specific case the right ofBosniaks froni the territory of
Republika Srpska to stand for elcctions to the Presidcncy of BiH, constitutes discrimination,
which, pursuant to the corlvention law, may exist in case there is diffbrent treatment of persons
in similar situation without an obiective and reasonable iustification.

27. Unlikc in the foregoing ca$e, th€ respondent party so far had no oppofiunity to examine
tire conrpiainl-s as regards the denial of right to free elections along with it and /or the

I of the Protocol No. 1 relative to the Convention. on the hasis of complaints lodged by ciLizens
who refusc to declare their ethnicitv.

28. Irr thal rcspect, thc respondent party points to the obscurity and controversy
acconrpanying the group of citizens called "others" under the Co itution of Bosnia and
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l lc rzcgor i r l t .  rc t l t r r ' : ; l iu1,  lh t ' i . l 'u r r ' t r i  hr . r l i i i  r r rsr . ' r . l  i r t  t l t , . 'n i t1 i , \ t l i r l  lc t .c l  he l i r rc  s t tc i l  i l  e i l . ic  c l lJs  l l l - )
hclirre thc I:rrropcarr (\rrrlt ol ' I luniun Il ir: l tLs \\ 'hrls thc applicants h{r. I i inci artt l  Mt' Sc.it i ic irr
clcitr lcrnrs dcclalcd thcir ufl l l iatiorr witlt irrr cthnic. thal i.s, religioLrs gror,lp lhrt nrakcs tJrcnt
dil l i 'rcnt l ionr thc conslit lrcnt pcoplLrs, {111: grrrup rrl "othcrr-" rern incd undcllncd, that is. dcllncd
il.i a gloul'r o1'thosc u,ho "drr nol \\, 1'11 to dcclarc thcnrsch,cs". thal is. ts a rrcgativc choicc that
ttrarr olicn llro\,c to bc insul'licicnt aud inst:culc.

2r. ' l 'his group, q'hich l irr various rcasons rcluscs lo dcclare i ls all i l iation rvilh eithcr orrc ol '
thc nrinorilies or one crl'the constilucnt prrryrlcs- is no( covcrcd by thc l-avr on l'rolection (tI thc
Natjcrrul Minolit ics' Rights, which is jn l ir l l  compliance u,i l ]r the Covenant on Civil and P<>lit ical
l{ights, as Article 3 ol'the I.aw rcfers to 1he nrcnrhcrs ol'that group. On thc othcr hand, existencc
of selfdelermination as thc solc prerequisite for bcing alfiliated with a specific ethnic, linguistic,
rcligious or other group is parl of the r ight 1o lieedon: of thought, belief and manifeslation
guaranleed by Article 9 of the Convention.

30. Further on, differentiating a group according to the international law in any UN or
(lorrncil of l:urope membcr state is a mattcr of objcctive crileria on one side (same language.
rcligion, race, skin colour ctc.). Also, fi'cedonr to declare affiliatior.r with a specific group is
guaranteed by the UN venanl on Civil and Political Rights, as we]l as lhe Europcan
(lonvenlion on Iluman Rights and Fundamerrlal lireedoms in practice enables defining nrenrbers
of the group whose righl.s necd to be protected, and who are di rent fror:r the majority around
them by some objective and unchanging criteria on which the members o[ the group have no
impacl (race, skin colour, language, ethnic backgrou:rd, etc.).

3l The same assumptions represent the ground fo r inlemational conventions againsl all
fornrs of discrimination to which minoritl,groups are potentially exposed, and which ultinralely
requit'e an estimate of the nunrber of jtdir.'iduals to which the potential discrimination relales or
nright relate for the sake of their Iegal proleclion. When it comes to the group of "others". who
refuse to identify themselves in Bosnia and l:lerzegovina, it practically consisls ol'various
grotrps, including those who, by applyirrg ob.iective criteria, would belong to Lhe constituent
peoples, which is why they do not fall undcl the Law on Protection of Minorities' Rights.

32. The group called "others", pursuanl to the Preamble of the Constitution of BiH, exisls as a
broad concept that cornprises both citizens of undefined ethnic background, as well as ethnic
nrinorities. using the following stat eut: "as r:onst[tuent peoples (olong with Others), ond
cilizens of Bosnia and Herzegovina herebl, determine lhat the nstitution of Bovia and
Hcrzegavina is as follows ... "

too, remained undefined in te s of etturic background equaliy with respect to the constituent
peoples and with respect to minorities. According to the above-cited formulation frorn the
Constitution, it would be hard to cla that the constituellt peoples, just like the others, are not at
the same time citizens, although integral Bosnian-llerzegovinian nation does not eKisl, as is the
case in some other states, where people of one ethnic backgro represen( ma.lority, while other
e tluric. linguistic or religious groups are categorised as minorities. Since the t "others" is
rrrostly used lor natiouals who did not declar.e themselves as being affiliated with one of the
three peoples that constitute ority, or with a chosen minority, as is the case with the



r ippi iL i lnt .  i l  l i r l lor is l l 'or : r  t l i l l  thar [ i r ing lu i r t
t ' r i l i ' r ' i ; r  hL r r  ( ) n  s Ih )cc l i vc  c r i { c r j a  sub j cc (  t r l
r tcr t l  t t r  i l l l  posts in c iv i i  sr : rv icc ()r  pol i l iLs.

l i

\ , {  t l l s  FL { ' u j }  r L res  r i r r l  t l cpcn . l  o t r  i l  s , , i g l d , r [ , i t r t i vu
ch;urucs orr  r . l i r i l l 'hasjs.  antJ tn s( : rn lc c lscs- olr  lhc

34- Sinsc thc apl)l i(rant's c i i .sc involvts a vL'r\ scJir)u-\ l lTc oI conrplainl against discrinii rrution
in clcctior: lau'. u4rich louchcs [U)on thc 1u'\ cs-\orcc rrl ' thc { 'onsli lul ional ordcr. t lrc rcspunclcnl
IaIl; urnsidcls that it shorrld bc givcn lhc ol.rprrr tLntit l  lo (akc its ou,n posit ion as rcgards thc
aJlcgcd rcndr:ring thc Light lo frcc clcctions irr;prrssi[>lc lbr thc group o[ "othcrs" in tbc nan'orvcr
sen5c.

3,s. Finally. lhc resp<-rndcnl party bclicvcs that thc applicanl had and has availablc cif icient
and purposcful tool iri thc form of application to thc Constjlutiorral Court of Bosnia and
I{ctzegovina. rvhich has by irs ou,n Rules estahlishcd its jurisdiction to also dccide on issues of
the right of an individual Lhat stems fronr the verv Consti(ulion of Bill. The respondent part),
rotcs that itr casc of Mr. Pilav case, wlrich the applicanl hcrsell' attached 1o her application as
cvidcnce, in which the Court decided on the nterits of thc righl to election of a person affiliated
rvith a constituent people, it is cvident that the natianal courls argue a situation that has a legal
lenrcdy available, from thc appeal to the Elcction Cornnrission, 1o the Courl of Bil{, to the
Constitutional Courl of Bosnia and Herzegovina. Also. having regard for the passage of Limc
Lrelrveen the decision on that application and thc reccrrtly rendered judgernent in {he tlit and
-liinr'r case, lianded down by the Grand Clramber, there is a slrong possibility lhat thc
Constitutional Court takes some other appropriate positions on thc issue of others. Since the
applicant did not address the Constitutional Court of Bilt, ti liness of the applicalion for the
purposcs of admissibility undcr lhe six-rrrouth dcadlinc rule cannot be examined.

16. With regard to the above, u'e wish to oullinc thar an application to the [ulopean Courr of
Iluruan Rights fi'onr this point of vieu,is plenla(ulc. because local available and cfficient
rernedies were not exhausted, which is rvhy the respondcnt party rnainlains lhat the application is
inadnrissiblc.

37 The applicant conrplains that as a mcmber of "olhers" she suffers discrimination in Bosnia
an<i IJe goviua in the election process in comparison to tlie constituent peoples and that therc
is no eflcctive rernedy to that violation. Horvevcr, tlre applicant stood for elections to the House
of Representatives of the Federation of Bosnia and Hcrzegovina only once, in 2002, and failed.

r,vith the fact that the applicant is virtually unknorvn in the politica.l and public lifc, her success in
the election process to high po$itions of authority is very questionablc, reg less of her
affiiiation n'ith the constituent peoples or othcrs, whjle the applicants in the t and Finci

39. As it appears, the applicant couid at any time ehange her opinion and declare her
affiliation with a conslituent pecple, and her restrictions in the elecilon process are a matter of
personal choice rather than of objectivc critcria. Ilre facr which the applicant herself oullines
indicates that her passive and active voting right lras not been violated, is there
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r l iscr-nrr in:r l iorr rn u l i ich thc\ poinl " i t . t  t  r tnt r ctr. i  ' .  r i  hiclr is ulrr,  t l rc ruspondctrt part l  col lr j . idel.s
tha t  thc  i rp1r l i1 .1111 t ' l tnur i t  c l i r i r r  to  hc  thc  v ic l iLn  t l ' a  l io l i r t ion  c r )n t r i t r ) ,  1o  Ar l i c lc  i  t r f ' l ) r r r toco |  |
t t r  t l r c  ( ' t r t t v r t r t i t r t t .  i rnd fur  ; \ r t i c lc  I4  u l '  l l r c  ( 'o r r r ' cn l ion  und At - t i c lc  I  o l '  l )n r loco l  No.  12  as
ohicct ivulv shc is t tol al lcctcd by t lrc: provisi( lr ] !  o1 thc ( 'orrst i tL:1ion of I l i l l  and thc l : lccl iol .c
Lan ol l l  i l  l .

I\ '  - ()tfstiR\/ATIONS oN'l ' l i l l  t \,t l_ti l ] 's

40. 
'l 

lrc rcsponcicnl parly provides ohscrvatrorrs on thc nrerits while simuitancously answeriltg
thc tb)lowirrg quc.stion asked by the Court:

Jlut lha upltlicanl s rcd discriminalion, &)ntrur)t Io Articlc J4 lakcn in
(oniutldi n wilh Article 3 of Protocol No. I untllor Article ] oJ l'ruktcol 12,
orising /i'onr the vety existence of'Ihe cons,titutional arra menls at:utrding rc
u,hich only those belonging to one ofthe lhree "conslituent peoples" are eligible

ol Peoptcs af Bosnia and Herzegovina dit and Finci v Bosnict a d

41. Pirst ofall, the respondenl party notcs thal the appiicant did not at all run for of|ce o1'a

metnbet of the l)rcsidency of Bil{. Further on, the applicanl was not elected or become a m en'rber
of the Palliame nt of the Federation of Bosnia and l{erzegoviua primadly because she did not win
enough votes at thc general elections, and thus did not have the opportunity to vote on the
clecLion of membcrs of the House of Peoples of the Bil-l Parliarnenlary Assembly or to be iri a
positir:rn to be elected to that body. Her decl tion with regard to ethnic background aclually
uright be relet,anl onl1, i1't lhe case slre became a delegalc in the Parham€n1 of the Federation. To
u'il, delegales in the House of Peoples of the BiH Parliamentar,v Assembly arc being elected
indirectiy frotn atnong the delegates in the Parlianrent of the Federation of Bosnia and
IJerzegovina, arrd she therefore could not vore for the delegates to lhe House of Peoples of the
Bill Parliarnentary Assembly, nor could she be a candidate, primarily because she did not $,in
enough voles.

42. In hel applrcation, the applicant rnakcs arbitrary assessment of the flaws made by
representatives of the inlelnational communitl' and the national authorities with regard to lrer
personal view of tlre $'ay of impl entation of guaranteed human rights under the Constitution
and the Convention in the national legal system. The assessmenl partly consists of sli ing the
entire legal systetn of Bosnia and Herzegovina, since, in the applicant's view, all persons who dc
not support the constitutional reforms, on which the applicant has her o views, should have
staned being "golten even with and sanctioned".

43. The respondent Farty considers that the parties before the Co must avoid using
terminology that belittles or insults, which is contravention of the fundamental principles of the
Convention as an internalional legal act. The Convention in itself primarily motes peacefirl
solutions through democratic dialogue, and does not $upport sanctioning and punishmenl as a
\,!'ay to implemcnl in practice guaranteed rights and freedoms from the nvention, cvcn if it
invoh,es those groups and individuals wiro to some exlent resist the rule of I the



t lLn) t rc t ; t l ic  p l inr ' i1- r l ts  t r l '  l l tc  ( 'or t rcn l ion , \s  i t  r r ru l t t . r  { )1 '  l ; lc t -  thc ( ' t r r r rcnt i r rn  is  b lscr l  r i r r
ct i t lr i ; i1inn altd Ut)(Jcrstan tl i lr g r,1.|roccsses in ;r lrx. 'rr l,t _ itn(J on Sl,nlt l i t tton ()f l l .)o\^c prrrcc)is('s t hi l l
rrt l l  prrttt lolc dcntocralic t alucs b1, r,olLr:rt;rrr lcct: l) laucc ol- thc rulc ,11' In11, principlc. rr 'hich
inplicit l i '  nrcans abscncc ol ' irnposiitg "dcntoclacy " t lrrough saDctio,ts. cvcn uhcn i l involvcs 1l 'rc
prrrrr iplcs ul 'hurrrart r ipht:. pr('1t 'ctiolr.

44 1-hc rcsprludcnl paft) considers tlut the applicant has not sullcrc:d discrinrinalipn as
fcgards lltosc Airjclcs ol' llrc Convcntion ctlcd in thr-: qucstion poscd by thcr Court. The
cof)rparative ca"se-law that thc (loufl, a.c u,ell as the resporrdent party uscd in thc dic and liint'i

I I31, Gilonus et al t,. (ircet<, ttn! nokuv v Latviu, pertain s to the discrimination of pcrsor-rs
rr'ltose language or cthnic background was dif!'ererrt lionr that of the ority in the respondent
parlys.

4-s. Paragraph 37 of the Sejdic and.finci.iudgernent outlines the criticism of the third parties.
such as Aire Centre and the Open Sociely Initiative, which indicates that the applicauts who
dcclared thetnselves to be affiliated with the l{oma and Jewish nrinorities suffered discrimination
on tbc basis of theil e(hnic background as objcctive chalacteristics of their personalities on which
they had no inlpact whatsoever. Also. international convenlions, such as: International
Crinvention on the Elimination of all Forms of Racial Discrimination, ard Lhe International
Covenant on Civil and Political Rights, cited in the judgement as international iaw, ban
discriraination of rninorilics on the basis of lheir congen.ital tlails on any ground.

rclations in the Bosnian-Herzegoviniau society and the contexl in which Annex lV erged, the
Court did not find the rights of the thrce constiluent peoples presented through tlre constitutional
solulion cnabling the anangcmcnt of nrulual equalitl,' in the decision-making process concerning
lavus and in the bodies of aulhority to be ilr contlavention of the Convention. The Presidency of
Bill, rvhich also performs a part of the adnrinistrative authorities functions, according to the sarne
concepl is also reserved lor nrcmbers of the constitueni peoples

47. I-lowe..'er, the position of those citizens whr-r did uot declare their ethnic affilialion makes an
uudefined group with a variely of goals when it comes to tbeir participalion in the respondent
parry, unlike those citiz-ens who declared themselves to be affiliated with milrorities. Il also se s
that ethnically unaffiliared citizens can at any point of time "change opinion" as regards their
sclf-delermination, r,r,h ich might put them among the constituenl peoples, since they are onlv
defintd by the denial of constituen(peoplcs affiliation, and without an bition tobe one of t}e
minorities. This is particularly pronouriced in case they to stand for election to those
positions of authority that are reserved for constituent peoples by the Constitution and the law.

48. Pursuanl to the Election Law and the L'onstrtution, "others" in the narrow s e ar€ excluded

ahout complete elimination from the election process on ba-sis of ethnic background, as is the

49. Thc applicant has borh activc and passivc votirlg ritiht, although the respondent party does
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t l ts t tsc lves in  l i r r .sanrc leg i r t  p , rs i t ion is  r t . \ l r i r  rcr l  j , r r  lhc snkr '  ( ) l ' thc lcg i t in t l tc  qoal -  rv l t ich i : ;
ctlttt l  rcprcsr.:rrtr rt ir.rn ol ail thc threr-' erltstitrcnl ptr4rlc: in a srttullul Ir lnrb('f o1' lcgrslatirtt
i r ts t l t r l i r r r rs  ( lhr r rsc o l ' l )eoplcs o l ' the I i i l l  l ) r r r l i iLnrcr r lar l  Asscnrh l - r , ) .  l l re  rcs l r - ic t ron is  a  r rsu!1 c i '
histt ir ical c ircu tttslaire cs and thr relatcil i : trrrsl i lul i i :ual changcs At Lhc slnrc t inrc. this rcstt 'rctron
rs t l()1 o{- lasting rralulr sincc l 'ai lurc to drflrrt: al l l l iatiou in thc ccntcxt ol '  t l te l losntatr-
I lcrz.cgtrvinian srrcictl, rs subjcct to changeri.

50. As regards lhs alx)r e. thc rcspondenl pilrtl notcs lhat the case-law lionr tlre dit und l"intt
cirsc. \\'hich thc Court invokes b), asking 1hc qucstion " llas the upplicent su/f ered distiminatiott,
(on!rdr)' lo Artrcle I4 lukm in conjunt'ti1n v,ith .4rtiJe 3 o/ l>rotoc'ol No I and/or Arliclc I ol
Prolt)(ol 12. uri.sing {rom the very 6!.\!(t't{'( ol the conslitulional orrungemcnh^ . -." is nol
applicable in lhis case, and thus responds 1lia1 thc appltcant has not su red discrirnination.

5l lo wit. the respcndent party maintajns that, having regard for the lack of defir-rition"
applicartt's legal position in the election syslenr does no1 at all allow for the differential trealrnenl
1esl in the same situation, which represen$ the essence of AAicle 14 of the Convention and
Articlc I of Protocol I to the Convention. The situation in which rhe applicants, Mr. Sejdic and
Mr. Irinci fourrd themsclves in is a fullv defiucd position of minority in conrparison to the
cotrstitutional pcoples and otbers as a nrajotir-!. 'l'heir rights are also guaranteed by the state-level
laq' on minority righls (see Rclcvanl Law). lt is also clcar that the licants in this case were
trealcd diflbrently becausc of the religious iurd clhnic affiliation ilrat is differerll than that of thc
majority of other citizens of Boslia and Herzcgovina, and those are the traits acquired by birlh
and they cannot change them nor have impacl on theln.

52, Facts from lhe Aziz v. Greece case, cited ir.r the dit and Finci judgernent also do not
correspond to the lacts ofthe present case. Thal case inrrolves an applicarrt who is not even on thc
voting roll as a result of the solu(ion provided h1.' the election law because he is a Turk on the
"Greek" part o[the island, *'hile the applicanl in the present case obvious]y had the possibility to
r,o1e and be elected.

53. The respondenl party did rot deny ani cf rlrc applicant's guaranteed rights, or prevented the
applic.ant to use ber voting right, even though the constituent peoples have special right and are,
jn the bload sense, also citiizens, as provided in the Preamble of lhe Cor.rslitution of BiH, just like
other citizens ich the applicant is "allegerily'' affiliated with. The rigirt to free eleclions *-ithout
discrinrination on ethnic grounds under the law and Constitution has been given to the licant
and all other citizens, since they can statd tbr election and vote for election of rnernbers of all
other bodies, as well as Lhe House of presentatives of the Parliamenlary Assembly of BiH and
the Entities.

54. The respondenl party reiterates according to the jurisprudence of the Strasbourg Courl,
metnber states have certain freedom in limiting the rights of individuals to vote and be elected,
but thosc requirements do not *resfr ict these rights to the extenl that wauld jeopar e their

was adopted not by the national orities, but [ry the intemational community as Annex IV of
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l l l c  l ) r ' t t c r ' , \ t t cc t t iun l^  i r t tL i  r : \en  t l tuu l t t  t l  c { )n1 i  r ]s  cc r la i r r  oor r t rad ic t rons  be tuccn the  p loc la in r r : r l
l icct iotrs arrd thcir '  Inrplcir lentr l ion in l l lae l ie , . ' .  i !  guuirnlccs an clc:ct irrn s\,stcnt Js a t:onrpromiso
l lr ir l  rvi l l .  nttL,r ul in sit t ls{\ ' lhc l iccd lo rrprLsrnr persons r.r l ro do not $,anl 1o dccl irrc thcir ct l inic
ir l l i f  i r t i rrn 

' l  
hc : 'csporrdcnt pi. l r t) ,  also invoke i is r ' ;ght orr rtrargin ol 'appreciat iott  lsct Zdunoktt t

l  i t l  I  t u t .

5(r ln the prcscnt oasc, tl"rurc is rcasonablc.justilication for restriction of the votirrg right wtth
rcspocl 1<l the cil ize ns who arc etbnically undcllned lr-y their own ficc u'i l l .  along with the l acl thal
dil'lercnt trealrlcnt scrvcs a legitirnalc goal. sucil as the preservation of pcace and opening a
draloeue by enabling all the three constituent pcoples to decidc on imporlant issues in legislativc
ar:d other aulhoritics. As regards 1he above, the respondent party considers lhat the applicarrt has
sulfcrcd no discrimination in violation of Articlc l4 of the Convention taken in coniunction with
Article 3 of l)rotocol No. I ro the Convention.

57. Constitutional solutions for the eleclion process in relatjon to the applicanl's trcatmenl as
nrernber of olhers, although less beneficia) in conrparison to the consliluent pcoples, har,e
leasonable lustilication and do no1 result in violation of righl 1o non-discrimination undcr the
('onstitution of llosrria and llerzegovina and Article I of Protocol No. 12 Addition to the
Convention. Less beneficial treatment is lustified in case of internal arrangement set up by a
peace agreement (see adnr issibilily). Such iniernal arrangemeni, which occurred as a result of
hjslorical circumslances. is in any case of temporary nature, just like the peace agreement as a
document. In any case. the desired changes and agreement on constitutional changes that the
applicant refers 1o are nof possible without the participation of the constituent peoples. and that
category, as consLitutional, was introduced by the Da-vton solutions, without the consultation with
thc citizens of this country, including "others".

58, Applicants in the Sejdit and Finci v. BiH case invoked and atlached a range of opinions by
conrpetcr,t inrenratiolal bodies in charge of moniroring the observalion of rights guaranleed b)/
the Convention,, its Protocols, and other international conventions, which in their Ieports,
exan)ined the constitutional situation wilh respect tr: the Election Law in BiIt. Certainly the most
relevant among them are the opinion of the Venjce Co rission, u,hich presented its opinion of
the election system of Bosnia and Herzegovina scveral times. What is specific, and u'ha1 the
respondent party particularly emphasizes is that even wilh numerous criticism of the whole
(-'onstitulion, particularly election law, this Commission, in its Opinion on the Constitutional

"Par. lA4 rlher constitutional reJorms, clmnging the emphasis from o slate bosed on
equalirr- of three conslituent peoples ta d state based on the equality ol citizens, remain
desirable in the medium and long term. { the inte rs of individuals are concetved ns
being based mainly on ethnicif1), this i edes the development of a wider sense af

to replace tlteir presen! ns tution ncgolialed 6s part of a peace treaty by an entirely
nev, CanstituLion which would enjay full democralic legiti.macy as the fruit of a
democratic consliluent cess in BiII '



2tJ

59. F-inally, the rcspondent party points c)ut that the constitutional and lcgislative solutions in
Bosnia and llerzcauviuu thc result of its historical er.ncrging as an independent state. and that
in that regard there has bcen no violation ofthe right rhe applicant invoked. As rcgards that, the
respondent party proposcs to the Court to accept the following:

CONCLUSIONS

l. The present application is inadmissible rdlione persone ar.r'J rutionc matcriae, and also

because of the failure to meet the related tin're limit of six-mo s.

2. The applicant has no status of a victim of human rights violation, which is y her
application is rejected as inadmissible.

3. The application is ill-f<r ed because there is no violation of Article 13 and 14 of the
Convention taken in conjrurction with Article 3 of Protocol No. I to the Convention r
Article I of Protocol No. t 2 to the Convention.

of the Council of Ministers
rand llerzegovina before thc

Court of Human Riglrts

Zikrct:r
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t .  tN' t 'ROt)trc l ' l ( )N

I. Europcan Courl of lJurnan Right.s (hereinafter "the Court") comnrunicated on 24
l:ebruary 2014 to the respondent party Bosnia and lJerzegovina Writ len Observalions by
thc applicant in rrsponse to the Obsen,ations lr1, the rcspondenl party of July 2013.

2. In their letter, the Court invited lhc respondent party to send to rhe Court by l7
March 20l4 al the lalesl any additional observations should it wish to do so. Pursuant 10
the court's invilation, the respondent party hercby provides its further observations.

II ADDITIONALOBSERVATIONS

3. The rcspondent party firstly points ou1 that it maintains its earlier positions as
Fresented in ils written obsen,ations of Ju)y 2013 where the admissibility of the present
application was challenged, as well as its merits.

4. In response to the applicant's comments regarding the admissibility of the
application in terms of ralione personae criterion, in relation tc which the applicant notes
that Mr Alija lzetbegovii, Mr Haris Silajd2ii and other representatives of Bosnia and
llerzegovina wcre present u,hen the Dayon Peace Agreement was signed, the respondent
parfy notes that thc prcscnce of the officials ol the Republic olBosnia and lJerzegovina in
Dayton, USA. or the facl that Mr lzerbegovic, in his capacity of the President of the
Republic of BiH, put his signature on tlre Dayton Peace Agreemen{ (DPA) does not
change the fact that the Constitution of BiH, as one of the DPA annexes. was not adopted
in parliamentary procedure.

Furthermore, the respondent party maintains the position lhat the DPA is a peace
arrangem€nt reached under the auspices of tlre intemational community by three sovereign
states, republics of llre former SFRY, Respondent party recalls that the Court itsetf, in its
Sejdii and Finci v. Bosnia and Herzegovina [GC] Judgment no.27999/06 and 34836106,
$$ 30, as well as in some otlrer judgmenls rendered against BiH, found that the
Constitution of BiH is an annex to the Dayon Peace Agreement, in itself an intemational
treaty (see Jeliiit v. Bosnia and Herzegot'ina (dec), no. 41183102, ECHR 2005). In
addition, this intcrnational agre€ment has not become part ofthe domestic legal system by
ratification, as it was not ratified by the Parliament of the Republic of Bosnia and
IJerzegovina which since then exists under the name of Bosnia and H€rzegovina and with
a changed internal structure, pursuant to the Constitution of BiH and the contents of the
DPA as the constitution in a broader sense.

5. As a corollary, despite the indisputable value that the DPA bears in terms of
introduction of the rule of law principle and human rights in the country where those rights
were massively breached, the Constitution of BiI-l as its inte$al part was obviously
adopted with no procedures to ensure its dcmocratic legitimacy, which is why the
responsibility of the respondent party with respect to the legal consequences that this act
produced and thal allegedly affect the applicant, is disputable. In that regard, the



rr:spor)dcrl l part_\. n()tes that It igh (nntlacting Iatl les [o the Convcntion are rcsponsihle
oirl l '  for acts lhey adopted thenrselves and applicd after their acceding to thc Convcnlion.
I'hcrcfors. as irr thc Scjtlit und f'inci y l]o.tnitt ttnd rzegrntina case. thc rcspondcnt pafly
rndicalcs in rclation to thc prcscnt applicatiorr. as n,ell. that holding a state responsiblc for
an act that viol:rlcs hurrran rights. but u,hicJr that state did not adopt itself, in a denrocratic
ntanner and try thc wil l  of i ls cit iz-ens- as custonraq/ in the Convention signatory statcs,
u'ould bc contrarl, to the Convention.

6. Pursuanl to the foregoing, the respondent party Bosnia and Herzegovina cannot be
held responsiblc for alleged violations o1'the applicant's rights in relation to the manncr of
election of the Presidency of Bill and rhe l:louse of Peoples of the Parliamentary
Assembly of BilJ prescribed in l"he Constitution of BiH. For this reason the respondent
party believes that the applicant's complaints against Bosnia and Herzegovina must be
rejected as inadmissible ratione pelsonae.

7. ln addition, the applicant argues that despite the fact that more than twenty years
have passed since the adoplion of the Constitution of BiH, domestic aulhorities have still
taken no specific actions to improve the existing constitutional arrangernents. l'his
conlention by the applicant is incorrect. [t is generally known that the domestic authorities,
with the assistance of the inlernational conrntunity, have been for years putting effort in
finding adequate solutions, and particularly after tlte Sejdit and Finci v. Bosnia ond
Herzegovina Judgment. The fact thal despite these efforts a unanimous position regarding
the proposed constitutional amendments has still not been rcached, additionally confirms
that lhe issuc of arnendments to the Constitution of BiH is a complex one, dependant on a
conslellation ofmutual rclations betu'een the constituenl peoples and the gnoup ofothers,

8 Any change to the existing constitutional affangements, no matter how justified its
objecrive may be, can easily upset the hard-to-reach balance of the interethnic relations
rvhich has been struck on an irrterim basis by the very adoption of the Constitution of BiH
under the auspices of the international cornmunity. Amending the Constitution of BiH is
an extremely sensitive and complex issue, rvhich primarily depends on the possibility to
reach a political consensus, which again is a long-term process whose maturity for
constitutional amendments cannot be precisely forecasted.

9. Still, even if the political consensus were reached within BiH, the question arises
as to wbether thc domestic authorities alone could change the existing Constitution of BiH
rvhich is actually a part of a peace arrangement, whose guarantors, in addition to the
international community, are also the other trvo signatory states, Serbia and Croaria,
regardless of the fact that Annex IV to the DPA allows for that possibility.

I0. Pursuant to all of the foregoing, the respondent party maintains its position that the
present appf ication is inadmissible ratione personae.

I l. Moreover, the applicant argues that persons u'ho do not declare their affiliation
with one of the three constituent peoples are not considered as citizens of BiH and that
they belong to no one. As the respondent parly noted in its earlier obsewations, the
applicant enjoys all human and polilical riglrts as do other citizens of BiH. The truth is,
however, that should the applicant wish to stand as a candidate for the Presidency of BiH



or f i)r lhe l- lousc of l)coplcs of lhe Par l i :r rrcrrtarv Assenrhly, .shc u'ould bc required to
dcclale lrer afl i l iation \vith one of thc thrcc colrsl i lusnt peoplcs u4to l i"-e in Bil l . ln thal
regald, the rcspondclrt party argues that ihc applicanl is by no mcans prevcnled from
declaring her afl i l iation rn,ith onc oI lhe thrcc consti lucnt pcoples residing in BiH, rvhile
that u,ould not be a d isproportionate or cxccssivc burdt:n for hcr, in casc the applicant
indccd wished to starrd as a candidate for L'gislativc bodies at the level of BiH.

12. As thc applicant clrose to be a rnenrbcr of rhe group of "Others" of her orvn fres
wil l, shc consequently chose to be excludcd from the possibil i ty to stand as a candidate
pursuanL to thc l--llection Law and thc exisring Constitulional provisions. Respondent party
recalls that member statcs are allowed to introducc certain restrictions, in particular
concerning the so called passive electoral right which, in its essence, is nrore of a political
nature, unlike (he active elecLoral right. Thc applicanl always has the option to declare her
affilialion u,,ilh one of the three constituent peoples by a simple expression ol her will, and
thus the respondent party maintains its position that the present application is inadmissible
ralione ntaleriae.

13. In any event, the respondent pany underlines that the applicant has an active
electoral right as well as all other rights that other citizens of BiH have. R€spondent party
does nol contend that the applicant's passive electoral right is not "in abslracto" limited
by, the fact that she does not declare her affiliation with one of the three constituent
peoples. Hou'ever, in the initial stage, when individuals and parlies apply for participation
in elcc.tions, they are required to submit a c-ertain number of signatures of their supporlers,
u4rich is actualll'a kind of permitted electoral cen.sus. As the respondent party already
noted, the applicant did not take parl in the last elections; moreover, when she did
participate as a candidate, she did not win the necessary number ofvoles. Considering that
political parties and individuals who have undergone the application stage are reguired to
submit their lists of candidates with their personal details, including their ethnic affiliation
information, the respondent party reiterates the issue of admissibility of the application of
a person who did not evcn submit the application to utilize her passive electoral right, nor
has such application been accepted. The respondent party therefore maintains its earlier
position that the applicant is not a victinr of violation of the right invoked in thc present
application.

14. In her additional observations, the applicant alleged that the reason why she did not
appeal to the Constitutional Court of BiH was primarily because she had not exhausted
remedies befbre the lower instance domeslic courts, due to which her appeal would have
been rejected as inadmissible by the Constitutional Court. In that respect, the respondent
party points oul that Article l6 of the Rules of the Constitutional Court of BiH provides
that the Constitutional Court may examine an appeal even when thert is no decision of a
competent cou( if the appeal indicates a grave violation of the rights and fundamental
freedoms safeguarded by the Constitution of Bosnia and Herzegovina or by the
international documents applied in Bosnia and Herzegovina', which renders this allegation
of the applicant comple(cly ill-founded.

' http://ur.w.ccbh.ba/public/down vila_b'cs.pdf



l5 Morcovcr'. rcl l, ing on thc dccisjorr t l :r1 the (lonstitutional Court of Bil l  r(xrdcrcd irr
lhc casc ol ' l l i jaz l) i lav. AP 2678106 r;l '21) Scplcnrbcr 200(r, t lre applicanl clairrrs that thc
appcal to thc Constitutional Court ol t l i i{ is not an eff"icie nl domestic legal rcnrcdf in
rcspect of the corrrplairrts irrvokcd irr hrr application to thc Court. lrr that rcgard. lhe
respondcnt partr, f irstl1' notcs thal N,lr Pilar, 's complaints differ f iom the cotnplaints of the
applicant. that is, thcir factual bnsis in thc t, ' ."-o cases is nol the same- In addition. the
re.spottdent parl\. argues thal the merc fact that an applicant ultimately losl docs n01 rcnder
thc domeslic s;,stcm ineffectivc (sce paragrrph 67 of Judgmentin Dokic v. BilI).

I6. Respondcnt party submits thal rhe applicant thus precluded the examination of the
rnerils of the case by the Constitulional Court of BiH so as for this court to establish
rvhethcr tire violatiou of the rights alleged in this specific case had occurred, and in case of
violation, to ordcr measures to put right the alleged violations {see, inter alia lhe Court's
deci.sir.tns in Selmouni v France IGCJ, no 25803/94, ECHR 1999-V, S 74, and in
Scordino v.ltaly (no.l) tGCl, S 140), which rvas certain, in particular considering that the
Consl.itutional Court of BiH has unequivocally demonstrated by its case law that it adheres
to the jurisprudence of the European Court. The respondent party therefore stands by its
argument that the applicanl failed to cxhaust all dornestic legal rernedy available, which
rcnders her applicatiorr inadmissible under Article l3 and Article 35, paragraph l, of the
Convention (sce Judgment fi Handysidc t'. UK ol 7 December '/976).

17 . As regards the applicant's contention that the provisions of the Constitution of BiH
and the Election Law of BiH, pertaining to the election of members of the Presidency of
Bill and the llouse of Peoples of Bill, are discriminatory in the sense of the requirenrent
for the citizens to declare their affiliation with constituent peoples, the respondent party
reiterates that the Court found in numeroLrs cases that the electoral right is not an absolute
right, and that legal systems of the nrajority of member states of the Council of Europe
contain certain l imitalions to this right.

18. Specifically, the Court's jurisprudence that the conhacting states have a wide
rnargin of appreciation in limiting individual electoral rights, provided that these
limitations do not impair lhe very essence of these rights and deprive tJrern of their
effectiveness, as well as that rhcy are imposed in pursuit of a legitimate aim and that the
means employed are not disproportiona te (see Mathieu-Mohin and Clerfayt v. Belgium,
no. 9167181, Judgment of the Court of 2 March i987, $ 52,, Gitonas et al. v- Greece,
no.l874?/91;19376/62;19379192 of I Jul;, 1997, $$ 3'l- 40,fuanoka v. Lanio [GC], no.
58278100, Judgnrent of the Court of 16 March 2002 et al., $$ 103 and 104, Matthetls v.
United Kingdom,no.24833194, Judgment of l8 February 1999, $ 63).

19. Therefore, the respondent pady is of the opinion tlat, in its ruling on this case, the
Court should not lose sight olthe fact tliat the existing constitutional arrangements and the
provisions of the Election Law of BiH that are based on them, resulted from the Dayton
Peace Agreemcnl, and that the existing constitutional provisions themselves are a
guarantec for this Agreement and thc hard-to-reach peace in BiH. Finally, the respondent
party does nol claim that thc existing solutions are ideal when it comss to electoral rights,
but must reiterate that despite certain deficiencies, neither the domestic authorities nor the
international community have succeeded in finding adequat€ solutions. Respondent party
therefore submits that in the present case the Court should recognise a wide margin of



apf)rcciatiofl in thc spherc o1'clcot<lral righls lrtr, Rusnu$scn v. I)cnmat'*, no. 8777i79, thc
(irurt '  Judgnrcnt of28 Novcnrber 1984, S 40)

III CONCLTISION

20. Pursuanl to all of the foregoing, thc rcspondent party maintains its obscrvations of
July 2013 in their cntirety and submils that thc Court, in case it decides to declare the
Prcscnt application admissible, should find that thc applicant was not discrimin against
in thc prescnt case, spccilically thal no violation of Article I of Protocol no. 12 to the
Convention occurred.

t 0f the Council of Ministers
and llcrzegovin{

Court of Human Rights

lJ
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(IONTIN1'S

I IN RODUCTION

tI llEAsoNs FoR l'HIi REQUEST FOI{ lrDr,'ERRAL',r'O THE GRAND CHAMBER

L Depa rture froul thc Courl's cstablishcd case lan' in asscssing admissibility of the
application in rcspect of the victinr status. In this casc of vital importance which
concems the corc of the constitulional and legal ordcr and political system of the
Mcmber Statc, thc applicant is not a victim and the application is tn actio
poputaris by ils nature.

2. \fiolation of tlc kc5 principlcs undcrlying the Convention $ystcm, thc subsidiarity
principle rnd lhc principle of margin of apprcciation, in rpplying Article 46 of the
Convcntion in thc Chamber's judgmcnt.

III CONCI,USION



I INTRODUCTION

l. 'l-he presenl case originated lronr the application liled by Ms Azra 'Loni1, which in its
essence is an aclio populari.r arrd where thc applicant expresscd hcr personal disconlent and.
according to her, the discontenl of nunrerous other citizens, by the constitutional provisions that
discrimirrate against citizens who do not wish 10 be categorized as membets of the three
consti luent ethnic groups when it comes to clections. In her application, the applicant generally
complained about lhe Constitulion of BiH for dividing the citizens into Serbs, Croats and
Bosniaks. The applicant relied on Article I of Protocol I to the Convention taken alone and in
conjunction with Articlc l4 of thc Convenlion.

2. On 24 June 20)4. pursuant to thc application of an actio popularis charactcr, the
Europcan Court of Hunran Rights Chambel dclivcred a Judgment in tbe Zornit v- Bosnia and
Ilerzegovina case. app. no. 168 I /06. find ing a violation of the applicant's rights under Article
l4 of the Convention in conjunction with Article 3 of Protocol No. l, as regards the applicant's
incligibility to stand for election to lhe Hcuse of Peoples of Bosnia and Herzegovina, as well as
a violal. ion of the applicant's rights under Arricle I of Protocol No. l2 of the Convention, as
regards tlre applicant's ineligibility to stand fol election to llre Presidency of Bosnia and
Herzegov ina.

II REASONS FOR THE REQUEST

3. Respondent party believes that rhe Charnber should have exercised particular caution in
examining tlie present case rvhich concenls the cole of the constilutional and legal order of a
country and the essence ofan inlernational peace agfcement (equal distribution ofpower among
the three constituent ethnic groups) *,hich put an errd to a years-long, bloody and devastating
rvar. The respondent party submits that the CharnbeL in the present case, without any particular
consideralion and with no explanation, groundlessly found that the applicant was a victim and
that her application, essentially an aclio popularis, was admissible. Pursuant to such an
inadmissible application. the Charaber delivered its Judgment applying Article 46 of the
Convention in the manner rvhich violates thc fundamental principles underlying the
Convention, such as subsidiarity and the margin ol appreciation, rvhose inrportance was
particularly highlighted and reaffirmed by the agreernent of all member states of the Council of
Europe in the 2012 Brighton Declaration. The respondent party submits that the violation of
these principles which, in accordance with the Brighton Declaration, ihrouglr Protocol l5 havc
been included in the preamble to the Convention itself is an issue of general concenr for all
Stales Parties. This is particularly so because these principles have been violated in a case of
vital importance, which concerns the core of a Srate's constitutional and legal order and its
polit ical system.



4 Should t lr is . lur" lgcrrcrr l .  rcndcrrct i  ru irradnrissiblc appl ical ion ol '  an utt io populuri :
rhiu i t( ' lc l  hccomc l inal,  thc cruc ol ' t l rc cousti tLrt ionl l  i rnr. l  lcgal ordcr. as u'cl l  as pol i t ical sysl.cni
tul 'anr Slate l tartv could bc cxposcd 1o this kind t i f  curstrr l  and unsubstantiatcd assessment b1'
thc Charrrbcr, and the obvious excecdjng o{ ' thc Court 's jur isdict ion which gocs so far as tu
assess, lronr thc distant Strasbourg, r,r,hen and what kind of political systcm should bc
introduced in a Stale Mcnrbcr of thc (louncil of liurope. J'herefore, llre rcspondent pafly
reasonabl,v bel icvcs thal.  should this . ludgnrcnt bccome f inal,  i t  could have far-reaclr ing
rcpclcussions orr the entire hurnan r ights saf 'cguarding mechanism under the Convcnlion.

5. Moreover, should this . ludgment, in this exccptional ly serious and inrportant case
bgoonre final, it will in itself pose a threal to thc future effeciiveness of the Convention
rrrechanisnr. Specificall1,, lollowing lhis Judgrncnt., any citizen of Bosnia and Herzegovina who,
for rvhalever reason, does not declare affiliation to onc of the constiluent ethnic groups, and
rvho is generally dissatisfied with the Constitution of BlH, regardless of whether or not helshe
is allccted by lhe contested constitutional plovisions at all, regardless of whether or not helslrc
has any serious intenlion ofengaging in politics. ardless ofwhether or not helshe participatcs
in thc public or political life, will be treated before the Court as a victirn of violation of rights
protectcd under tlre Convention and ils Protocols. The Chamber's superficial and
unsubstantialed assessment of the existence of viclirn status opens an avenue for numerous
olhcr sinrilar applications, essent.ially conslituting an actio populari.s.

6. ln addition. consideling that affiliation rvith any of the constituent people requires only
tlre person's own determination and statelnenl of all'iliation (there are no objective statutory
rcquirements fol affiliation u'ith any of tire coristitue nl ;reoples, see paragraph I I of the Grand
Chamber's Judgrnenl in Lhe Se,jdit and liinci casc of 22 Decernber 2009), any citizen who
dcclares his/her affiliatiorr with a constituent people. may at any lime refuse to declare suclr
affiliation and, for exarnple, decide to declare hislher affiliation to the group of "Otlrers".
According to the Chamber's assessfirenl regarding the existence of victim status, any such
pcrson ruho decides not to declare his/hcr affiliation with a consti{uent people any morc, for
rvhalever r:easorr (which may also include a political interest, or economic interest in respect of
just satisfaction) rnay argue before the Courl that he/she is a victim, as the constitutional
provisions at issue prevent him/her from standing fol elections to the House of Peoples or to the
Presidency of BIII, regardless of whether ol nct such a person has a genuine intention to stand
for elections, or regardless of whether or no{ il is arguably coherent that such a person rvould
jndeed consider running foL elections. Accordingly, such case law of the Cou(, with no specilic
criteria on the victim status in respect of violations of Article 3 of Protocol No. I and Article ]
of Protocol No. 12, could quite clearly be limitlessly abused in similar cases, and lead to a large
nunrber of similar applications and judgmerrts.

1 .
ofr

Respondent pany first indicates the ill-founded conclusions of the Chamber in l$pect

a) Tlte assessment thot lhe applicant is a t'icfim as reg the alleged violation of her
rights under Arlicle 3 of Prexocol No. I to the Convenlion taken alone dnd in conjanclion
wilh Arlicle I4 of the Convenliotr, and under Article I ol Protocol Na. 12 to lhe Convention



8. ; \ccott i ing 1o l l tc (.otr: ' t 's cstahl i ' -hct l  casc l :rrr,  thc appl icant nccds to ployc thal hc/$hc
has a lcgrtrnralc intcrcst to acl as a palt l , ,  givcn lhat arr acl iorr in publ ic inlcrcst is inadrnissiblc-:
spcci l i r . :alJy, an individual rvho raiscs arr issur on bchalf of al l  those potcnl inl ly aggricvcd,
cannol hc a part), .  l f  thc appl ican( js irol pcrsonally affected by any of the mcasures he
cotrrplains of . the Court shall re.ject such an applic'.ation as an actio populari.s (see X v, Auslrio.
app.no 7045'75, Decrsion of l0 Decembsr 1976).

9. ln Oiic v- Croutia, app.no. 46306/99, Decision of 25 November 1999, the Court
thoroughly analysed the nature of an individual appl icat ion under Art icle 34 of the
Convcnliort. examining it both frorn the aspect of an actio ltopularis and from the aspect of
i ts subrnission in abstracto.In this case the Court held that ". . .Art icle 34 requires that an
indivjdual applicant should be able to clainr to be actually affected by the measure olwhich
lre complains. Article 34 may not be used to found an actiorr in the nature of an aclio
popuktris; nor may it forrn the basis of a claim rnade in abslracto that a law contravenes the
Convenlir :n---.  ln the preserrt case the lcgislat inn conrplained of had never been enlorsed
againsl the applicant - his claim was in the nature of an actio papularis by means of which he
souglrt a revierv in abstracto of the contcsted legislation in the Iight of the Convention. The
Courl obscrves that there is no sufficiently direct connection betu,een the applicant as suclr
and the injury he maintains he suffbred as a rcsult of the alleged breach of the Convention. In
this connection. the Court recalls that a person u,ho is unable to demonstrale that he or she is
personally affected by the application of the lau, '"'u'h ich he or she criticises cannot claim 1o be
lhe vict in'r  of a violat iorr of the Convcntron .. .  For thcse reasons the applicant cannol be
considered the vict im of a violat ion of the r ights ser our in the Convention."

l0- 
'l'he 

respondent parly argued in this case that the applicant was not a viotim because she
did nol ;rarlicipate in any way in the public or political life of Bosnia and Herzegovina, and
therefolc, she could not clainr tJrat she was personally affected by the conlested provisions of
the Constitution of BilJ. Moreover, thc applicant did not include in her application a single
sentence about her part icipation and engagenrent in the public or pol i t ical l i fe in Bosnia and
Herzegovina, or aboul having held any public and pronrinent office, or about her intcnlion to
stand for election either to the House of Peoples of the Parliamentary Assembly of BIH, or to
the Presidency of BIH. The applicant is an emplo_vee of the Conslitutional Court of BIH,
entirely anonymous in the country's public lif'e.

ll. Although the applicant failed to rnention this in her application, the respondenl party
obtained information that only once, in 2M2, the applicani stood as a candidate of rhe Social
Detrocratic Party in election to the House of Representatives of the Palliament of the
Fedetation of BIH. For lhe reason ofher total anonynrity and insufficient voter support, and not
because of her ethn ic affiliation, which is not an impediment to stand for election to the House
of Representatives of the Federation of BlH, the applicant won only 85 I votes, thus failing to
tneet the quota requircd for election to the House of Representatives of the Federation of BlH.
In any even{, one failed attempt of a completely anonymous person in el ion for the House of
Represenlatives of the Federation of BlH, which took place 12 years ago! cannot be considered
as an aclive participation in the country's political life.



12. Spcci i ic;r l ly- irr  prrr ' , lgi i rph (r of rhc prcscri t  . l rr t l [ :rr*nt, the Charubcr s{aled: "Slrc act ivelr,
pi lr t ioipatcs in t l tc pt i l r l rcal l j lc of thc corrnlrr Ar:rorrgl olhcl things, irr  2002 shc strxrd as a
carldida(c oI thc Soci l l  [)cnrocral ic Party ol '  lJr isnia a:rd l lerzcgovina for elecl iorr (o the
parl i i rrrcnt of 'one ol ' thc l :nt i t ics." This starcmorl of hcr acl ivc part icipation irr thc pol i t ical l i le
of the country is t<rtal iy untluc! 

' l 'here 
arc no "{){hcr things". The applicant. an enrploycc of thcr

Consti tut ional Court o{ 'Bi l l ,  docs nol part ir : ipatc irr an,u.. rvay in the public orpol i t ical l i fe of the
country ard i t  cannol bc lcgarded eni irelv colrcr 'errt  lhat the applicant would considcr running
for elect ion 1o the Presidcncv ol 'Bl l- l  or to thc l louse of Peoples,

13. ln lrer appl icat ion, the applicant exprcsscd her arbitrary and general dissatislact ion
concerning the Consti lut ion of Bl l l  which recognizes thc caLcgories of consti tuent peoples and
others. The applicant argues that the present Consti tut ion crf Bl l t ,  and i ts appl icat ion in the
realm of elecl ions, does not cnable the free exprcssion of rvi l l  in elect ions for legislat ive branch
to citizens who, like herself. do not wish to be categorized under one of the threc ethnic groups
or even vote for such rcprcscntatives, ln hcl application, the applican( argues that lhe term
"Other.s" as referred (o in thc Constitution of IJ ilJ, should be changed into "Citizens of Bosnia
and Herzegovina". She Boes on to say: "How can \rre talk about respecl for human rights in
Bosnia arrd Herzegovina, when it's fundamental document, thc Constitution (Annex IV of the
Peace Agrcenrenl) divides the citizens of this country into Serbs, Croats and Bosniaks."
Accordingly, thc applicant cxpresses her gencl'al discontent in respcct of the Constitution of
BiH and lhe existing political system rvhich recoguises the categories ofconstituent peoples and
"others"; the forcgoing lcads to a clear cnnclusion that this complainr is pol i t ical ly motivated
tvi{h no intcution on the parl of the applicant to personally stand for election to the Presidencv
of BIH or to the House of Peoples,

14. ln rcsponse to lhc wriLten observations submilted by the respondenl party. the applicant
clearl l ,  5161"r that lhe discrirninatory role of lhe Consti tut ion of BiH in the l ives of the cit izens
of Bosnia and Herzegov ina is exactly the subject lnatter of her complaint, as the Constitution
pre\/ents thc citizens fi.om bcing constituent pcoplc in their own country. Further, the applicant
states that she docs not urrdelstand why the citizens of the European courltries and all over the
world are called afler- llre rrame of the countr5, they live in, while only in Bosnia and
lJelzegovina, not even in thc Constitution are tlrere Bosnians and l{erzegovin ians, bul only
Cloais, Serbs and Bosniaks, and Others. it is absolutely clear that the purpose of her application
is the expression of her general discontent with the Constitution of BIH and the fact that the
categories of constituent peoples and othels exist in ir.

15. For the vcry fact that in her subnrissions to thr: Court, the applicant herself made it clear
rvhat the purpose of her conrplaint was. specifically, general allegalion that the Conslitution of
BiH is dis*iminatory in the lives of the citizens of Bosnia and Herzegovin4 as well as for the
fact that the applicant failed to demonstrate b,v a single senlence her intention to stand for
elections to the Ilouse of Peoples or the Pres;dencl' nf BIf{, the respondent party reasonably
argues tlrat the application is an actio popularis. submitted in the name of the purported
"comtnon interest" of the citizens of Bosnia and Herzegovina, and that the applicant is not a
victim in the present case. The applicant failed to shorv, let alone support by evidence, that she
i.s personally afTected by thc application of thc contcstcd provisions of the Constitution of BiH.
At issue here is a classical actio populari.s whcreby the applicant seeks the Coun to review in



ah.t lrut l t t  thc ( 'otrst i tut ion ol l l i l l  i rr  thc l ight tr l  ihc ( 'onvcrrt iorr.  ' lhc 
appl icanl irr  thc prcsent

casc is nol a trtcmbcr of 'a class of pcoplt '  rr  hrr r isk lrcing dircct l l  l f  lectr:d h5' thc consti lut ional
prorisions (src l lurden v. [ . ]rr i tcd Kingdo:n {(- i( ' l  rro l3l78iO} ol '29 Augusr 2008. $$ : i i -34).

16. l 'hc Court lejecled irr the plesent casc thc rcspondent party's objcct ions in respccl ol the
vicl. inr stalus r.r, i th no irart icular explanal ion. only rnvoking in { l7 cf the Judgmcnt, the
cotrclusion made in the .Sadfui and Fin<:i t, IJo:;nia and llerzcgovina Judgmcnl lGCl no,
27999106 and)4836106, -s 29). Palagraptr 17 oi ' thc Judgruenl at issue reads: "As regards t lre
second objection, in Sejdil and Finci the Coun cxarnined thc applicants' victirn slatus and
concludcd thal,  given thcir acl ive part icipation in publ ic l i fe, they might claim to be vict irns of
the alleged discrintination (ibid., $ 29). 

'l'he 
Corrrt secs no rcason to depart liorn this conclusion

in the present case and therefore rejecls the Covcrnnrent's s€cond preliminary objection- "

17. Unlike the applicanls in Sejdit antl Finci who held and still hold prominenl offices in
the public life, as detailed in { 8 ofthe Crand Clhambcr's JudgntenL in the Sejdii und Finci case,
the present applicant is a person complctcJy unkrrown to the public, a larvyer in the
Constitulional Court of BIH. Therefore, no analogy can be found be(ween the applicant Zornic
arrd the applicanl.s n Seidit and Finci. Untikc Mr Finci and Mr Scjdi6, the applicant has never
held any public office througlr which shc could affirnr herself as a wcll-known or a reputable
person in the pol i l ical l i fc of Bosnia and Herzcgovina, based on lvhich the same corrclusion
could be dralvn as that concerning the applicants in the Seldit and Finci, that is, that it would be
entirely €oherent that Lhe applicant would considcr running for the llouse of Peoples or the
Presidency of Bll{. We reiterale thal in her application the applicant did not even stale her
jrrtention or wish to persorral ly run for the Housc of l)coples or the Presidency of Bl l l .  Also, the
lact that the applicant failed to invoke Article t ol'Pfotocol 12, additionally confinns that the
applicant did nol express any intention fo nrn for Presidency of tslH.

18. In addition, the respondent party deerns it ir:rportant to indicate the following essentiai
difference bet*'een the applicant in the presenr case and the applicants in the Sejdii and Finci
case. The applicants in the Seydrd and Finci alc b-v their origin mernbers of Roma and Jewish
na{ional minority, respectively, and therefore fall under the ca{egory of "others" while rhe
applicant irr the presen( case simply does not u'ish to declare her alfiliation with a constituent
people, with which she is actual ly aff i l ialed by her crigin.

19. In $ 3l of the Judgment in the case of 7-ornic v BiH, as regards the argument of the
respondenl party that the applicant could at any time choo$e to afliliate with one of the
constituenl peoples, the Courl observed among olhers: "...There may be d ifferent reasons for
not declaring affiliation rvith any particular group, such as for example intermarriage or rnixed
parenthood or simply that the applicant wished to deciare herself as a cilizen of Bosnia and
Herzegovina" While it is not clear rvhat the present applicant's reasons are, the Court considers
thenr in any case irrelevant, The applicant should not be preventcd from standing for elections
for the House of Peoples on account of her personal self-classification." In relation to this, the
respondent party notes that the applicants Scjdii and Finci, for objective reasonsr that is, for
their respective affiliation with Jewish arid Roma national minority could not declare thcir
affiliation with a constituent people, Unlike in tlre case of the applicants Sejdii and l"inci, no
similar objective impedirnent exists in the case of the present applicant to declare her afllliation



\ \  t lh a c()usti lucnt pcol-r lc. notlbly i f  s]rc ir tdi:cd lurs tr sttr ir l rrs inlcntion kr lun lbl t l rc l ]rcsidcncl '
of 1] i l ' l  ol  lhc I  krttsc ol '  l )coplc.s of thc l)a l  l i rrrrr cntar '- \  Assenrbiy ot '  l l i l l .  l - lou'cvcr. i t  is qtr i te
clear f iorn thc appl icat iun in [his cas'- '  that t l rc a1>plrcanl has no such intention, but uses the
aplrlicatiorr. $'hich in its Jrirlr.rt is an acYrr: polrlttri\ {o expt'ess hcr general disconlent with the
Consti tut ion af 'Bi l l  rvhich rcr:ognizres thc catcgolrcs o1' lhe corlst i lucnt peoples and "Others".

20 Thc ;>osition ol' the Chamber, as *,or-ticd in $ 3l of lhe preseut Judgnrent, in the
setltencc: '"l he applicant should noL be prevcrltcd liotn standing for elections for the House of
Peoples orl account of her pcrsonal self-c lassiil cat ion" in fact means that everyone, including
rrembels of thc constituent peoples of Bosnia atrd Ilerzegovina, would be ineligiblc to stand for
clcct ion to the Presidency of BiH or the House of ircoples, should {.hcy decide, on their own and
of their own rvill, not [o declarc their alllliatiol rvi1lr a constituent people, and that based on
such a frec decision of theirs, which tlrey nray change al any time, they can claim before the
Courl to be victims, no rnalter whether they indeed intend to engage in politics and run for
eieclions. Such an extensive, unrestricted by all, criteria interpretation of the victim conc€pt,
poses a thrcal to the existing rnechanism of hurran rights protection as established under the
Convention

?-I . lt has been simply neglected in this Judgnrent that (he Convention s)1stem does not
provide hunran righls protcction in abstracto, nrercly because individuals or groups consider
that a part icular legal provision is in confl ict u' i th a provision of the Convention. In i ts case law
the Court has admitted certain cases of individuals or groups claiming to be affected or that they
arc highly likely to be affected by certain acts or practice of stale authorities and thus suffer
violation oi'some of the guararrleed rights- l-lolvcvcr, even in such cases, the r.ictim concept was
not inlerpreted so broadly as lo include any individual who could conceivably be affected by a
measure or an act of the state, without an), objecl ive criteria, facts or evidence which wou ld
make such a possihrility likely. .lndividuals nrust show lhat llre measures complained of have
been applied [o their delrirnent {see for examplc- Leigh and others v. The iled Kingdom,
app.no.l0039/82. Decision of I  I  May 1984.

22 The victinr status is a condition sinc quu non for admissibility of an application before
the European Court. As the preseot applicant failed to show that she is a victim, tlre respondent
party subnrits that by declaring her application as adrnissible. not only has the Court expanded
its position regarding the victim concept. bul also made a significant departure from im
esrablished case law. This position taken by the Court is not only to the detriment of the
respondent palty but also raises (he issue of thc interpretation of the "victim" concept in all
future cases. The question arises as to how rvrll the Court in its future cases define the circle of
persons entitled to file an application, in particular rvhen it comes to cases that open extremely
sensitive issues from the realm of constitutional larv in the context of compliance with the
Convention.

Convenlion in te Chamber's Judgmen{.



21, l lcrirruidcrrt prrt l l ir"stl l ,  notl:s thri thc prcscrrl caso. ft)r '  thc vsr'_t ' rcason lhat i l  concct'ns
thc corc r: l thc counlr'y's coflsti lul ion I and Icgal s;,slcnr and that it originates fronr {hc
rlrplir::rt ion that is arr ucti() lopulari.r ir i  i1s csscrrcr, is absolulcly unsrrital 'r lc for the application
of Articlc 16 of tho Convculion, as has bcco donc in thc prcscnt Judgnrcnt. There rs currer-lt ly
jusl onc nrore sirnilar case pending bclore thc Coirt against l losnia and Ilerzegovina.
oliginating l ionr an application subnritrcd bt Samir Slaku, an Albanian by ethnicity, rvho also
contplairrs about the existence of thc contcstcd constitul ional provisions thal make hinl
ineliglblc to run in election to the Plesido:c1' of'BlH ot the House of Peoples. Accordingly, it is
not arguablc that, because the Sejdit and ltinci Judgment has not been executed to date futut'e
effectiveness of the Converrtion mecharrisnr is ieopardizcd, cspecially iflaken into account that
only a minor nunrber ol persons can havc thc s{atus ol 'a victirn in similar cases and claim to be
affected b1, the contested constitutional prcvisions.

24. ln the present case, the Chamber decided to consider the case in terms of Article 46 of
the Conventiou and thus the Judgnrenl at issue in $ 43, among otllers, states: "iJowever! now,
mole than cightcen ycars after lhe end of the tragic conflict, thcre could no longer be an1' ssa56t
for the mainterrance of tlte contested constitutional provisions. The Court expecls thal
dernocratic arrangemenls will be made rvithout l'urther delay. In vicw of the need to ensure
effective political democracy, the Court considers that the time has conre for a political systenl
u'ltich u,ill prnvide everl' citizen of Bosnia and Ilerzegovina rvith the right to stand for elections
to tlre Presidcncy and the I{ouse of Peoples of Bosnia and llerzegovina wilhout discrimination
based on cthnic affiliation and witlrout granting special rights for constituent people to the
exclusion oI minorit ies or cit izens of Bosrria and Herz-egovina."

25. 'l-he lcrspondent party holds that the position of the Chamber, a-s expressed in $ 43 of the
.ludgment, exceeds l lre jurisdiction of the Court. directly breaches the principles of subsidiarir l,
and nrargin of appleciation, encroaching directly upon the sovereignty of a State Party to the
Conventiorr. ln this Judgment, the Chaurber fully assumed the role and competencies of the
national au(horities. concluding that eighteen ),ears after the end of the war, there could no
longer be any reason for the maintenarrce of the contested constitulional provisions, and stating
that they consider that thc tinre has come for a political system u'hich will not grant special
rights for consl ituent people to the cxclusion o1- minorities or citizens of Bosnia and
Herzcgovina. This conclusion is in contravenlion ol 'the very essence of the Dayton Peace
Agreernent rvhich is exactly about grantirg special rights to constituent peoples, as a condition
for the achicvement and preservation ofpcace and stability in Bosnia and Herzegovina.

26. In this respcct, the respondent pafty deems it important to reit€rate that the current
constjtulional order of BiH was established by the Daylon Peace Agreement reached afler
one of the most destructive conflicts in the recent history of Europe. The nature of this
conflict necessitated a compromise solution anlong the three constituent peoples, which was
achieved by tlre drafting of the so-callcd Daylon Constitution. Provisions of the constitutional
and electoral system of Bosnia and Herzegovina are justified and proportionate to the
objective pursued, nanrely the establishnrcnt and preservation of peace in the country,
through equal participation in power of tlre three constituent peoples. Also, in the Sejdit and
Finci v. Rasnia and Herzegovina the Court held that that there was no requiremcnt under tlrc
Convention to abarrdon totally the power-sharing mechanisms peculiar to Bosnia and



I lerzcgovinu rn(l  thi l i  lhc t irrc nrighl st i i t  nrr l  [rr :  r i ]re l"or a prr l i t ical r^i ,slcrrr rvhich rvould hc a
sintple rul lcct i tru o i '  r tre jol i t l '  nr fc (scc .S .1t i  of thc . lur lgnicrr l) .

2i.  Anrcrrdnrents 1rr thc Consti tut ion ol ' l l i l l ,  i rs pafl  ol 'an intelnational pcacc irBreemerrl ,
is inseparablv l inkcd to thc posl-rvar dcvclopnrcnt of Bosrr ia and l lcrzegovina and lhc
creation of a f'ar.ourable polilical ar)d social arnbierrce and mutual lr'ust betu,ccn former
r,''arring parties. Thal suid, the lesponderll p:trly !rotes that historical circumstances under
tvhich the cxisting consl,itutionai provisions wcrc created nrust be taken into accoutrl, and
parl.icularly the fact thal the division of officcs in the stale bodies betrveen the constituent
peoples is a centr-al elenlent of lhe Dayton l)eace Agreement, whereby the four-ycar armed
conflict was finally ended and replaced by pcace. The existing solutions r€garding the
composition and the nranner of election of nrelrbcrs of the Presidency of BiH and delegaLes
1o the Housc of Peoples of the Parliarnentary Assenrbly oi BIH constilute a gualantee of
equal repre.sentalion in porver for tlre tlrree formerl.v rvarring parties, and presentll, the three
conslituenl peoples. Any charrge of the existing constitutional arran8ements, no matter how
juslilied its objective may be, could disturb the hard{o-cstablish balance in power sharing
bctween the three corlstjtuent peoples living in BiH, which indicates that an extremely
sensitive and complex issue is at stake- Therefore, dcspite the efforts of the national
authorities supported by the international conrmunity, no common position has been reached
or1 lhe proposed constitulional arnendntents and modifications to the tripartite structure,
envisaged as the guaranlor preventing tlrc predonrinance ofany constituent people in BiH in
thc decision-rnaking proccss.

2E. Amendments to thc contcst€d provisions of the Consti tut ion of BiH are inevitably
conditioned b), the dcvelopnrent of the poiitical and social relalions, crcation and
Inaintenance of trust anrong the pcoples of Bosnia and Herzegovina and reaching a political
consensus, s,hich constitutes a norrnal process in any country Member State of thc Council of
Europe. This natural process cannot be suhstjtuted by the application of Article 46 of the
Convention in the manner as done in the Judgment at issue.

29. Respondent part1, 1.""t,r thal despite the fact that the subsidiarity principlc is firmly
incorporated into the Convention supervisoly system and the Convention case larv as
developed by the European Court, the third l{igh Level Conference on the Future of the
European Court of Hunran Rights held irr Apri l  2012 in Brighton, United Kingdorn,
concluded that for the purpose of transparency and accessibility, a reference on the
subsidiarity principle, as developed in the Court's c law should be included in the
Prearnble to the Corrvention. The Brighton Declara(ion Q0l2) ltighlighted that the
Convention system is subsidiary to the prntection of human rights at the national level and
that national authorities are in principle better placed than an international court to evaluate
local needs and conditions. The principle of subsidiarity must be applied so that the States
Patties may choose how to fulfil their oblgations under the Convention ($$ I I and 29b of the
Declaration).

30. In addition, lhe Brighton Declaration rep$atediy slates that "the jurisprudence of the
Court makes cleal that the State Parties enjoy rnargin of appreciation in how they apply and
implement the Convention, depending on the circumstances of the case and the righis and

t0



( '

frcedonrs crrgagetl ' ' .  1he rrargiu o{ applrcrat ion gocs hand in harrd r l i th supen,ision undur lhc
Cottvuntiott  sJ,stcrn, atrd thc Courl nrttst ' ' l r i lvc duc lcgarcl" to i1 (\S I I  oi  thc l)ectalat ion) that
is, i l  nrust gir,e grcat prominenc'.c to this doctl inc nnd apply i t  consistcnl ly in irs judgments
($l2a o1 lhc Dcclarat ion). 

' l 'he 
Drighton confucnce concludcd that, I 'or the purposc of

transpafcnc), arid acccssibi l i ly, a referencc on lhc subsidiari ty principle, as developed in the
Courl 's casc larv shouid be included in thc I ' r 'carnble to the Corrvcntion.

31- Thc posit ion ofthe Chaorber, as cxplcssed irr $ 43 ofthc Judgrnent at issue, direct ly
encroaches into the sovereigplt of the country and is in direcl contradiction ro the Brighton
Declaration which gives special attention arrd iniportance to the principles of subsidiari ty and
nrargin of apprecialion. Pursuant to the Brighton Declaration, througlr Protocol 15, thcse two
principles are included in the very Preanrble to the Convention, which clearly demonstrales
the signilicance of these two plinciples in the Convention's supcrvisory system. Should this
Judgmcnt by the Chamber beconre final. any StaLe Parry to the Convention will potentially be
exposed to this kind of blalaDt breach of the subsidiarity and nrargin of appreciation
principles and encroachmenL into tlte sovcrcignl)r of thc state, in very sensitive afid conlplex
oases that coflcern the core of the constilutional and legal order and political system of States
Parties to the Convention.

III CO}ICLUSION

3? ln accordance with all of the foregoirrg. the respondent party submits that this case
includes important issues that concern the intcrpretarion and application of the Convention and
its Protocols, as well as a serious issue o[ general interest, and therefore, this case merits review
by the Crand Chamber of the Court.

J3. Accordingly, the respondent party reqnests that a panel of five judges of the Grand
Cbanrber admit this requesl and adopt a decision to refer this case to the Grand Chamber for
their review.

Agcnr of the unr.:il cf Ministcrs of Sscnis and fierzegovim
' BcJiu.r the "Eu;r.rpr*E Court of Human Rights
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